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Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE

Part I. Administration

Subpart 1. General Provisions

Chapter 1. Administrative Procedures

8103. Employee Criminal History Records Checks

A. Pursuant to Act 147 of the 2017 Regular Session of
the Louisiana Legislature, the Department of Health (the
“department”) shall perform criminal history records checks
of current and prospective employees, contractors or
subcontractors, within the Medicaid eligibility section, that
have access to federal tax information (FTI1) and/or criminal
history record information.

1. In compliance with the requirements of R.S.
15.587.5, current or prospective employees, contractors or
subcontractors within the Medicaid eligibility section shall
be required to submit to a criminal history records check to
be conducted by the Louisiana Bureau of Criminal
Identification and Information.

a. Fingerprints and other identifying information
shall be submitted to the Louisiana Bureau of Criminal
Identification and Information by the current or prospective
employee, contractor or subcontractor.

2. The department shall also request local criminal
history records checks for current or prospective employees,
contractors or subcontractors within the Medicaid eligibility
section with access to FTI and/or criminal history record
information.

a. The local criminal history records checks request
shall be sent to any jurisdiction where the current or
prospective employee, contractor or subcontractor has lived,
worked or attended school within the last five years.

3. Fingerprinting and national, state and local criminal
history records checks shall be used by the department to
determine the suitability of current or prospective
employees, contractors or subcontractors within the
Medicaid eligibility section to access federal tax information
and records.

a. Prospective employees shall be subject to
fingerprinting and national, state and local criminal history
records checks only after a conditional offer of employment
has been made.

b. Current employees, contractors and
subcontractors shall be subject to fingerprinting and
national, state and local criminal history records checks at a
minimum of every 10 years.

4. The costs of providing the criminal history records
check for current employees, contractors or subcontractor
within the Medicaid eligibility section shall be charged to

the department by the Louisiana Bureau of Criminal
Identification and Information for furnishing information
contained in its criminal history and identification files,
including any additional costs of providing the national and
local criminal history records checks, which pertains to the
current or prospective employee, contractor or subcontractor.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and 254.3 and Title X1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 44:2006
(November 2018).

8105. Tribal Consultation Process

A. Pursuant to 81902(a)(73) and §2107(e)(l) of the
Social Security Act, the Medicaid Program hereby
establishes a process to seek advice on a regular, ongoing
basis from designees of the state’s federally-recognized
Indian tribal organizations and Indian health programs about
Medicaid and Children’s Health Insurance Program matters
that may have a direct impact on Indian health programs and
tribal organizations.

B. The department shall comply with the technical
requirements for providing verification of the tribal
consultation process to the U.S. Department of Health and
Human Services, Centers for Medicare and Medicaid
Services (CMS) when changes to the Medicaid Program are
submitted through:

1. state plan amendments;
2. waivers, including:
a. newly proposed submissions;
b. amendments;
C. extensions;
c. renewals; and
d. waiver terminations.

C. Inaccordance with the approved Medicaid State Plan
governing the tribal consultation process, the Medicaid
Program will periodically provide a summary, which
includes the changes being made by the Medicaid Program,
to the federally-recognized Louisiana tribal organizations to
initiate the tribal consultation process.

1. Tribal organizations will have 30 days to respond
with any comments, unless the date for submission of the
changes to CMS becomes critical and needs to be expedited.
Expedited submissions will have a 7-day comment period.
This notification and comment period applies to all State
Plan and waiver submissions.
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2. If comments are received, they will be forwarded to
the state Medicaid director, or his/her designee, for further
consideration. If no comments are received within the 30- or
7-day time frame, the Medicaid Program will make the
assumption the tribes agree with the provisions in the
proposed state plan and waiver documents and proceed
accordingly.

D. The tribal comment period must expire prior to the
submission of state plan and waiver documents to CMS.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
42:892 (June 2016).

Chapter 3.Experimental Procedures
8303. Coverage

A. Louisiana Medicaid does not cover any Federal Drug
Administration  (FDA) designated experimental or
investigational medical procedures or devices until those
procedures or devices have received final FDA approval or
when a procedure or device is specifically approved for
coverage by the Medicaid director.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:844 (September 1996), amended LR
30:1698 (August 2004).

8305. Routine Care for Recipients in Clinical Trials

A. This rule applies to any person or entity prescribing or
reviewing a request for Louisiana Medicaid covered services
and to all providers of these services who are enrolled in, or
registered with, the Louisiana Medicaid program.

B. Definitions

Clinical Trials—biomedical or behavioral research
studies on human participants designed to answer specific
questions about biomedical or behavioral interventions,
including new treatments and known interventions that
warrant further study and comparison.

C. Coverage. Louisiana Medicaid reimburses for
services as a result of a beneficiary participating in a clinical
trial in accordance with the service-specific coverage policy
when the services:

1. would otherwise be provided to a beneficiary who
is not participating in a clinical trial;

2. are not uniqgue to the experimental or
investigational treatment; and

3. are not covered by the clinical trial sponsor.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 46:796 (June
2020).
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Chapter 5. Telemedicine
8501. Introduction

A. Telemedicine is the use of an interactive audio and
video telecommunications system to permit real time
communication between a distant site health care
practitioner and the beneficiary. There is no restriction on the
originating site (i.e., where the beneficiary is located) and it
can include, but is not limited to, a healthcare facility,
school, or the beneficiary’s home.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 31:2032 (August 2005), amended by the
Department of Health, Bureau of Health Services Financing, LR
46:796 (June 2020).

8503. Claim Submissions

A. Medicaid covered services provided via an interactive
audio and video telecommunications system (telemedicine)
shall be identified on claim submissions by appending the
Health Insurance Portability and Accountability Act
(HIPAA) of 1996 compliant place of service (POS) or
modifier to the appropriate procedure code, in line with
current policy.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 31:2032 (August 2005), amended by the
Department of Health, Bureau of Health Services Financing, LR
45:436 (March 2019).

Chapter 7.Out-of-State Services
§701. Out-of-State Medical Care

A. Medical claims for out-of-state services are honored
when:

1. medical services are needed because of a medical
emergency;

2. medical services are needed and the beneficiary’s
health would be in danger if the beneficiary were required to
travel to the beneficiary’s state of residence;

3. the state determines, on the basis of medical advice,
that the needed medical services, or necessary
supplementary resources, are more readily available in the
other state; or

4. itis general practice for beneficiaries in a particular
locality to use medical resources in another state.

B. Prior authorization is required for out-of-state non-
emergency care.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, LR 5:24 (February 1979), amended
LR 6:491 (August 1980), amended by the Department of Health
and Hospitals, Office of the Secretary, Bureau of Health Services
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Financing, LR 2:847 (May 2006), amended by the Department of
Health, Bureau of Health Services Financing, LR 46:1393

Chapter 9. Advance Directives

Subchapter A. General Provisions
8§901. Definitions

Advance Directive—a written statement of instruction in a
form recognized under state law relating to the provision of
medical care in the event of incapacity, including the living
will and the durable power of attorney for health care.

Durable Power of Attorney for Health Care—a document
made in accordance with Louisiana Civil Code, Act 2985 et
seq., designating a person to act on the executing person’s
behalf in making medical treatment decisions.

Health Care Provider—any health maintenance
organization, home health agency, hospice, hospital, or
nursing facility.

Information Concerning Advance Directive—pamphlets
on advance directive in Louisiana and preprinted advance
directive forms.

Living Will—a written declaration made in accordance
with R.S. 40:1299.58.3, in which a person provides
instruction regarding the kinds of life-saving or life-
sustaining care and treatment that the person does or does
not wish to receive in the event of incapacitation or terminal
illness, including the suspension of nutrition and hydration.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 20:791 (July 1994), LR 32:847 (May
2006).

8903. Departmental Information Dissemination

A. The department shall supply all health care providers
with information concerning advance directives.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 20:791 (July 1994), LR 32:847 (May
2006).

Subchapter B. Provider
Responsibilities
8915. Provider Information Dissemination

A. A health care provider shall distribute information
concerning advance directives to each person at the time of
admission into a facility or upon initiation of services, as
follows.

1. A hospital and a nursing facility shall provide the
written information at the time the patient/resident is
admitted.

2. A hospice program shall provide the written
information at the time care commences.

3. A home health agency shall provide the written
information before the commencement of home care
services.

4. A health maintenance organization or health
insuring organization shall provide the written information at
the time of enrollment.

B. A health care provider shall have a written policy
concerning advance directives which shall be available for
inspection.

C. If a health care provider declines to comply with an
advance directive or parts thereof, this information shall be
included in the written information disseminated by the
health care provider under Subsections A and B above. In
addition, the health care provider must assist a person whose
advance directive would not be honored by that provider to
locate another provider who will honor the advance
directive. Such assistance may consist of transferring the
person to another facility or referring the person to a new
provider within the facility who will honor the advance
directive.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 20:791 (July 1994), LR 32:847 (May
2006).

8917. Policies and Procedures

A. Each health care provider shall establish and maintain
written policies and procedures regarding advance
directives. A health care provider shall maintain these
policies and procedures for review by the department during
a survey. These policies and procedures must include:

1. a written provision relating to individual rights,
under federal and state law/regulation to make decisions
concerning medical treatment;

2. the right of a patient to formulate advance
directives as defined by the federal and state
laws/regulations;

3. provisions providing adequate written notice of
individual adult patients (at the time of admission,
commencement, or enrollment) concerning patient rights;

4. a copy of existing advance directives in the
patient’s medical records;

5. documentation of information dissemination as
required in §915;

6. documentation in the individual’s medical record as
to whether the individual has executed an advance directive;

7. a plan for participation in community and staff
educational campaigns regarding advance directive by
newsletters, articles in local newspapers, local news reports,
or commercials; and

8. an assurance of compliance with state law with
regard to:
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a. informing relevant personnel and networks of
health care providers and services;

b. providing information about advance directives;
c. ascertaining existence of advance directives;

d. making reasonable efforts to obtain copies by
written request; and

e. transferring copies of advance directives brought
in by individuals seeking provider services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 20:791 (July 1994), LR 32:847 (May
2006).

§919. Mentally Incapacitated

A. If a person is mentally incapacitated at the time of
admission to or initiation of service by a health care
provider, the health care provider shall disseminate
information regarding advance directives to the family or
legal representative of the person. When the person’s
incapacity has been alleviated, the health care provider shall
provide the information to the person.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 20:791 (July 1994), LR 848 (May 2006).

8921. Previously Executed Advance Directives

A. Except as provided by R.S. 40:1299.58.7(B) and (D),
when the health care provider is presented with a copy of a
patient’s advance directive, the health care provider shall
comply with the advance directive.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 20:791 (July 1994), LR 32:848 (May
2006).

Subchapter C. Penalties

8941. Noncompliance

A. The department may access provider records to verify
documentation of date and time of execution of advance
directives. Any inquiry shall be directed to the appropriate
staff member. Determination of a violation shall result in a
notice of noncompliance.

B. Failure to correct a violation listed in a notice of
noncompliance may result in sanctions against the provider
imposed by the department and may include exclusion from
the Medicare and Medicaid programs.

C. Registration of any complaint shall be processed
according to the department’s complaint procedure.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 20:791 (July 1994), LR 32:848 (May
2006).

Chapter 11. Medical Necessity
81101. Definition and Criteria

A. Medically necessary services are defined as those
health care services that are in accordance with generally
accepted evidence-based medical standards or that are
considered by most physicians (or other independent
licensed practitioners) within the community of their
respective professional organizations to be the standard of
care.

B. In order to be considered medically necessary,
services must be:

1. deemed reasonably necessary to diagnose, correct,
cure, alleviate or prevent the worsening of a condition or
conditions that endanger life, cause suffering or pain or have
resulted or will result in a handicap, physical deformity or
malfunction; and

2. those for which no equally effective, more
conservative and less costly course of treatment is available
or suitable for the recipient.

C. Any such services must be individualized, specific
and consistent with symptoms or confirmed diagnosis of the
illness or injury under treatment, and neither more nor less
than what the recipient requires at that specific point in time.

D. Although a service may be deemed medically
necessary, it doesn’t mean the service will be covered under
the Medicaid Program. Services that are experimental, non-
FDA approved, investigational or cosmetic are specifically
excluded from Medicaid coverage and will be deemed "not
medically necessary."

1. The Medicaid director, in consultation with the
Medicaid medical director, may consider authorizing
services at his discretion on a case-by-case basis.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
36:2563 (November 2010), repromulgated LR 37:441 (January
2011).

Chapter 13. Prohibition of Provider
Steering

81301. General Provisions
A. Definitions

Health Plan—any managed care organization (MCO),
prepaid inpatient health plan (PIHP), prepaid ambulatory
health plan (PAHP), or primary care case management
(PCCM) entity contracted with the Medicaid Program.

Provider—any Medicaid service provider contracted
with a health plan and/or enrolled in the Medicaid Program.
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Provider Steering—unsolicited advice or mass-
marketing directed at Medicaid recipients by health plans,
including any of the entity’s employees, affiliated providers,
agents, or contractors, that is intended to influence or can
reasonably be concluded to influence the Medicaid recipient
to enroll in, not enroll in, or disenroll from a particular
health plan(s).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:2589 (December 2014).

§1303. Provider Sanctions

A. First Offense. If the department determines that a
provider has participated in provider steering, the
department will notify the provider in writing and, at its sole
discretion, may impose any of the following sanctions as
applicable.

1. If a provider has steered a Medicaid recipient to
enroll in a particular managed care health plan, payments to
the provider for services rendered to the Medicaid recipient
for the time period the recipient’s care was coordinated by
the health plan may be recouped.

2. If a provider has steered a Medicaid recipient to
participate in Medicaid fee-for-service, payments to the
provider for services rendered to the recipient for the time
period the recipient’s care was paid for through Medicaid
fee-for-service may be recouped.

3. Anprovider may be assessed a monetary sanction of
up to $1,000 for each recipient steered to join a particular
managed care health plan or to participate in Medicaid fee-
for-service. The maximum total penalty per incident shall
not exceed $10,000.

4. Aprovider may be required to submit a letter to the
particular Medicaid recipient notifying him/her of the
imposed sanction and his/her right to freely choose another
participating managed care health plan or, if eligible,
participate in Medicaid fee-for-service.

B. Second Offense

1. If a provider continues to participate in provider
steering after having been cited once for provider steering,
and receiving one of the above sanctions, that provider may
then be subject to disenrollment from the Medicaid program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:2589 (December 2014).

81305. Provider Appeal Rights
A. Informal Hearing

1. A provider who has received a notice of sanction
shall be provided with an informal hearing if the provider
makes a written request for an informal hearing within 15
days of the mailing of the notice of sanction. The request for
an informal hearing must be made in writing and sent in

accordance with the instructions contained in the notice of
sanction. The time and place for the informal hearing will be
provided in the notice scheduling the informal hearing.

2. Following the informal hearing, the department
shall inform the provider, by written notice, of the results of
the informal hearing. The provider has the right to request an
administrative appeal within 30 days of the date on the
notice of the informal hearing results that is mailed to the
provider.

B. Administrative Appeals

1. The provider may seek an administrative appeal of
the department’s decision to impose sanctions.

2. If the provider timely requests an informal hearing,
the 30 days for filing an appeal with the DAL will
commence on the date the notice of the informal hearing
results are mailed or delivered to the provider.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:2589 (December 2014).

§1307. Health Plan Sanctions

A. If the department determines the Health Plan or its
subcontractors has participated in provider steering, the
department, at its sole discretion, may impose the following
sanctions.

1. The member(s) may be dis-enrolled from the health
plan at the earliest effective date allowed.

2. Up to 100 percent of the monthly capitation
payment or care management fee for the month(s) the
member(s) was enrolled in the health plan may be recouped.

3. The health plan may be assessed a monetary
penalty of up to $5,000 per member.

4. The health plan may be required to submit a letter
to each member notifying he member of their imposed
sanction and of their right to choose another health plan.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:2589 (December 2014).

Chapter 15. Provider Screening and
Enrollment

§1501. General Provisions

A. Pursuant to the provisions of the Patient Protection
and Affordable Care Act (PPACA), Public Law 111-148 and
42 CFR Part 455, Subpart E, the Medicaid Program adopts
the following provider enrollment and screening
requirements. The Centers for Medicare and Medicaid
Services (CMS) has established guidelines for provider
categorization based on an assessment of potential for fraud,
waste, and abuse for each provider type. The Medicaid
Program shall determine the risk level for providers and will
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adopt these federal requirements in addition to any existing
requirements. Additional enrollment requirements may be
adopted in the future.

B. In accordance with PPACA and federal regulations,
the Medicaid program shall screen all initial applications,
including applications for a new practice location, and any
applications received in response to a re-enrollment or
revalidation, utilizing the following guidelines.

1. Provider types shall be categorized by the following
risk levels:

a. high categorical risk—categories of service that
pose a significant risk of fraud, waste, and abuse to the
Medicaid program;

b. moderate categorical risk—categories of service
that pose a moderate risk of fraud, waste, and abuse to the
Medicaid program;

c. limited categorical risk—categories of service
that pose a minor risk of fraud, waste, and abuse to the
Medicaid program.

C. Screening activities for the varying risk levels shall
include the following mandates.

1. Highrisk level screening activities shall include:

a. fingerprinting and criminal background checks
for all disclosed individuals;

b. unannounced site visits before and after
enrollment; and

c. verification of provider-specific requirements
including, but not limited to:

i. license verification;
ii.  national provider identifier (NPI) check;

iii.  Office of Inspector General (OIG) exclusion
check;

iv.  disclosure of ownership/controlling interest
information; and

v. the Social Security Administration’s death
master file check.

2. Moderate risk level screening activities shall
include:

a. unannounced site visits before and after
enrollment; and

b. verification of provider-specific requirements
including, but not limited to:

i. license verification;
ii.  NPI check;
iii.  OIG exclusion check;

iv.  disclosure of ownership/controlling interest
information; and
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v. the Social Security Administration’s death
master file check.

3. Limited risk level screening activities shall include,
but are not limited to:

a. verification of provider-specific requirements
including:

i. license verification;
ii.  NPI check;
iii.  OIG exclusion check;

iv.  disclosure of ownership/controlling interest
information verification; and

v. the Social Security Administration’s death
master file check.

D. The Medicaid Program may rely on, but is not limited
to, the results of provider screenings performed by:

1. Medicare contractors;
2. Medicaid agencies; or

3. Children’s Health Insurance Programs (CHIP) of
other states.

E. Updated Medicaid enrollment forms shall require
additional information for all disclosed individuals.

F. Providers shall be required to revalidate their
enrollments with the Medicaid Program at a minimum of
five year intervals. A more frequent revalidation
requirement, a minimum of three year intervals, shall apply
to durable medical equipment (DME) providers and
pharmacy providers with DME or home medical equipment
(HME) specialty enrollments. All providers shall be required
to revalidate their enrollment under PPACA and Medicaid
criteria.

1. Existing providers shall be revalidated in phases,
with completion scheduled for March 23, 2015.

G. Provider Screening Application Fee

1. In compliance with the requirements of the
Affordable Care Act and 42 CFR 455.460, the department
shall collect an application fee for provider screening prior
to executing provider agreements from prospective or re-
enrolling providers other than:

a. individual
practitioners; and

physicians ~ or  non-physician

b. providers who:

i. are enrolled in title XVIII of the Social
Security Act;

ii.  are enrolled in another state's title X1X or XXI
plan; or

iili.  have paid the applicable application fee to a
Medicare contractor or another state.
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2. The department shall return the portion of all fees
collected which exceed the cost of the screening to CMS.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
39:1051 (April 2013), amended by the Department of Health,
Bureau of Health Services Financing, LR 44:920 (May 2018).

81503. Temporary Moratoria

A. The secretary of the U.S. Department of Health and
Human Services (HSS) will consult with the Department of
Health and Hospitals (DHH) regarding the imposition of
temporary moratoria on enrollment of new providers or
provider types prior to imposition of the moratoria.

1. DHH shall impose temporary moratoria on
enrollment of new providers or provider types identified by
the HHS secretary as posing an increased risk to the
Medicaid program.

2. DHH shall not be required to impose such a
moratorium if it is determined that imposition of a temporary
moratorium would adversely affect recipient’s access to
medical assistance.

a. If making such a determination, DHH must
notify the HHS secretary in writing.

B. DHH may impose temporary moratoria on enrollment
of new providers, or impose numerical caps or other limits
that the department identifies as having a significant
potential for fraud, waste or abuse, and that the HHS
secretary has identified as being at high risk.

1. Before implementing the moratoria, caps or other
limits, DHH must determine that its action would not
adversely impact beneficiaries’ access to medical assistance.

2. DHH must notify the HHS secretary in writing in
the event the department seeks to impose such moratoria,
including all details of the moratoria, and obtain the
secretary’s concurrence with imposition of the moratoria.

C. The department must impose the moratorium for an
initial period of six months, and if necessary, extend the
moratorium in six month increments.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
39:1052 (April 2013).

81505. Managed Care Organization Payment
Accountability and Provider Credentialing

A. In compliance with the requirements of Act 489 of the
2018 Regular Session of the Louisiana Legislature, the
Department of Health adopts the following payment
accountability and provider credentialing requirements for
managed care organizations (MCOs) participating in the
Medical Assistance Program.

1. Managed care organizations shall ensure that
contracted or enrolled providers have met and continue to

meet Medicaid provider enrollment, credentialing and
accreditation requirements and other applicable state or
federal requirements in order to receive reimbursement for
services provided to Medicaid recipients.

2. Managed care organizations that fail to ensure
proper compliance with Medicaid provider enrollment,
credentialing or accreditation requirements shall be liable for
reimbursement to providers for services rendered to
Medicaid recipients, until such time as the deficiency is
identified by the MCO and notice is issued to the provider
pursuant to R.S. 46:460.72.

3. Managed care organizations shall withhold
reimbursement for services provided during the 15 day
remedy period after notice of the deficiency is identified by
the MCO, or during a longer period if allowed by LDH, if
the provider elects to continue rendering services while the
deficiency is under review.

a. |If the deficiency is remedied, the MCO shall
remit payment to the provider.

b. If the deficiency is not remedied, nothing in this
Section shall be construed to preclude the MCO from
recouping funds from the provider for any period in which
the provider was not properly enrolled, credentialed or
accredited.

c. If the deficiency cannot be remedied within 15
days, the provider may seek review by the department if
he/she believes the deficiency was caused by good faith
reliance on misinformation by the MCO and asserts that
he/she acted without fault or fraudulent intent, there is no
deficiency, or because of reliance on misinformation from
the MCO, an exception should be made to allow reasonable
time to come into compliance so as to not disrupt patient
care.

i.  After the initial notification of deficiency, the
provider shall notify the department of his/her intent to
appeal the decision within 10 calendar days of receipt of the
MCO’s notification, and provide a detailed request for
departmental review with supporting documents within 15
calendar days of receipt of the MCO’s notification.

(a). The provider shall prove absence of fault or
fraudulent intent by producing guidance, applications or
other written communication from the MCO that bears
incorrect information, including whether the misinformation
or guidance was contradictory to applicable Medicaid
manuals, rules, or policies.

ii.  The department shall review all materials and
information submitted by the provider and shall review any
information necessary that is in the custody of the MCO to
render a written decision within 30 days of the date of
receipt for review submitted by the provider.

(a). If the department's decision is in favor of the
provider, a written decision shall be sent to the provider and
the MCO via certified mail and the provider shall be
afforded reasonable time to remedy the deficiency caused by
the misinformation of the MCO. During this time, the
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provider shall be allowed to provide services and submit
claims for reimbursement.

(i). The MCO shall be responsible for
payment to the provider and may be subject to penalties by
the department in accordance with contract provisions, or
rules and regulations promulgated pursuant to the
Administrative Procedure Act.

(b). If the department's decision is in favor of the
MCO, the provider's contract shall be terminated
immediately, pursuant to the notice provided for in R.S.
46:460.72(C).

(c). If the department's decision is that the
provider acted with fault or fraudulent intent, the provisions
of R.S. 46:460.73(B) shall apply.

(d). The written decision by the department is the
final administrative decision and no appeal or judicial
review shall lie from this final administrative decision.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 45:273 (February
2019).

Subpart 3. Managed Care for Physical
and Basic Behavioral Health

Chapter 21. Dental Benefits Prepaid
Ambulatory Health Plan

8§2101. General Provisions

A. Effective May 1, 2014, the Department of Health,
Bureau of Health Services Financing shall adopt provisions
to establish a comprehensive system of delivery for dental
services covered under the Medicaid Program. The dental
benefits plan shall be administered under the authority of a
1915(b) waiver by implementing a prepaid ambulatory
health plan (PAHP) which shall be responsible for the
necessary operational and administrative functions to ensure
adequate service coordination and delivery.

B. AIll Medicaid recipients except those residing in
intermediate care facilities for individuals with intellectual
disabilities (ICFs/IID) that are receiving dental services
through the fee-for-service system will receive dental
services administered by a dental benefit plan manager
(DBPM).

1. The number of DBPMs shall be no more than
required to meet the Medicaid enrollee capacity
requirements and ensure choice for Medicaid recipients.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:784 (April 2014), amended by the Department of Health,
Bureau of Health Services Financing, LR 46:1227 (September
2020).
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§2103. Participation Requirements

A. In order to participate in the Medicaid Program, a
DBPM must be a successful bidder, be awarded a contract
with the department, and complete the readiness review.

B. ADBPM must:

1. meet the federal definition of a PAHP as defined in
42 CFR §438.2;

2. have a license or certificate of authority issued by
the Louisiana Department of Insurance to operate as a
Medicaid risk bearing “prepaid entity” pursuant to R.S.
22:1016 and submit with the proposal response;

3. have a certificate from the Louisiana Secretary of
State, to conduct business in the state;

4. meet solvency standards as specified in federal
regulations and title 22 of the Louisiana Revised Statutes;

5. have a network capacity to enroll a minimum of
1,288,625 Medicaid members into the network;

6. be without an actual or perceived conflict of
interest that would interfere or give the appearance of
impropriety or of interfering with the contractual duties and
obligations under this contract or any other contract with
LDH, and any and all applicable LDH written policies.
Conflict of interest shall include, but is not limited to, the
contractor serving, as the Medicaid fiscal intermediary
contractor for LDH;

7. be awarded a contract with LDH, and successfully
completed the readiness review prior to the start date of
operations; and

8. have the ability to provide core dental benefits and
services to all assigned members on the day the Dental
Benefits Program is implemented.

C. A DBPM shall ensure the provision of core dental
benefits and services to all eligible enrollees when the
Dental Benefit Program is implemented.

D. Upon request by the Centers for Medicare and
Medicaid Services, the Office of Inspector General, the
Government Accounting Office, the department or its
designee, a DBPM shall make all of its records pertaining to
its contract (services provided thereunder and payment for
services) with the department available for review,
evaluation and audit. The records shall include, but are not
limited to the following:

1. pertinent books and documents;
2. financial records;
3. dental records and documents; and

4. provider records and documents involving financial
transactions related to the contract.

E. A DBPM shall maintain an automated management
information system that collects, analyzes, integrates, and
reports data that complies with department and federal
reporting requirements.
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F. A DBPM shall obtain insurance coverage(s) as
specified in the terms of the contract. Subcontractors, if any,
shall be covered under these policies or have insurance
comparable to the DBPM’s required coverage.

G. A DBPM shall provide all financial reporting as
specified in the terms of the contract.

H. A DBPM shall be subject to a retainage of 10 percent
from all billings under the contract as surety for performance
as specified in the terms of the contract during the life of the
contract.

I. In the event of noncompliance with the contract and
the department’s guidelines, a DBPM shall be subject to the
sanctions specified in the terms of the contract including, but
not limited to:

1. corrective action plans;
2. monetary penalties; or

3. suspension and/or termination of the DBPM’s
contract.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:784 (April 2014), amended by the Department of Health,
Bureau of Health Services Financing, LR 46:1228 (September
2020).

82105. Prepaid Ambulatory Health Plan
Responsibilities

A. The DBPM shall be responsible for the administration
and management of its requirements and responsibilities
under the contract with the department and any and all
department issued guidance. This includes all subcontracts,
employees, agents and anyone acting for or on behalf of the
DBPM.

1. No subcontract or delegation of responsibility shall
terminate the legal obligation of the DBPM to the
department to ensure that all requirements are carried out.

2. A DBPM shall possess the expertise and resources
to ensure the delivery of dental benefits and services to
members and to assist in the coordination of covered dental
services, as specified in the terms of the contract.

3. A DBPM shall have written policies and procedures
governing its operation as specified in the contract and
department issued guidance.

4. A DBPM shall not discriminate against enrollees on
the basis of race, gender, color, national origin, age, health
status or need for dental services, and shall not use any
policy or practice that has the effect of discriminating on any
such basis.

5. The DBPM shall abide by all enrollment and
disenrollment policy and procedures as outlined in the
contract developed by the department.

B. The department will contract with an enrollment
broker who will be responsible for the enrollment and

disenrollment process for DBPM participants. The
enrollment broker shall be:

1. the primary contact for enrollees regarding the
DBPM enrollment and disenrollment process, and shall
assist the recipient to enroll in a DBPM;

2. the only authorized entity, other than the
department, to assist an enrollee recipient in the selection of
a DBPM; and

3. responsible for notifying all DBPM members of
their enrollment and disenrollment rights and responsibilities
within the timeframe specified in the contract.

C. Enrollment Period. The annual enrollment of a DBPM
member shall be for a period of up to 12 months from the
date of enrollment, contingent upon his/her continued
Medicaid eligibility. A member shall remain enrolled in the
DBPM until:

1. LDH or its enrollment broker approves the
member’s written, electronic or oral request to disenroll or
transfer to another DBPM for cause; or

2. the annual open enrollment period or after the lock-
in period; or

3. the member becomes ineligible for Medicaid and/or
the DBPM program.

D. Automatic Assignment Process

1. LDH shall establish an auto-assignment process for
potential enrollees who do not request enrollment in a
specified DBPM, or who cannot be enrolled into the
requested DBPM for reasons including, but not limited to,
the DBPM having reached its enrollment capacity limit or as
a result of LDH-initiated sanctions.

2. DBPM automatic assignments shall take into
consideration factors including, but not limited to:

a. assigning members of family units to the same
DBPM. If multiple DBPM linkages exist within the
household, the enrollee shall be enrolled to the DBPM of the
youngest household enrollee;

b. existing provider-enrollee relationships; or
c. previous DBPM-enrollee relationship.

3. Auto-assignments on any basis other than
household enrollment in DBPM will not be made to a
DBPM whose enrollee share is at or above 60 percent of the
total statewide membership.

E. Voluntary Selection of DBPM for New Enrollees

1. Potential enrollees shall be given an opportunity to
choose a DBPM at the time of application. Once the
potential enrollee is determined eligible, their choice of
DBPM shall be transmitted to the enrollment broker.

2. During the 90 days following the date of the
enrollee's initial enrollment into a DBPM, the enrollee shall
be allowed to request disenroliment without cause by
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submitting an oral or written request to the enrollment
broker.

3. All eligible enrollees shall be provided an annual
open enrollment period at least once every 12 months
thereafter.

4. All enrollees shall be given the opportunity to
choose a DBPM at the start of a new DBPM contract either
through the regularly scheduled open enrollment period or
special enrollment period.

F.  Annual Open Enroliment

1. The department will provide an opportunity for all
DBPM members to retain or select a new DBPM during an
annual open enrollment period. The enrollment broker will
mail a re-enrollment offer prior to each annual enroliment
period to the DBPM member. Each DBPM member shall
receive information and the offer of assistance with making
informed choices about the participating DBPMs and the
availability of choice counseling.

2. The enrollment broker shall provide the individual
with information on each DBPM from which they may
select.

3. During the open enrollment period, each Medicaid
enrollee shall be given 60 calendar days to either remain in
their existing DBPM or select a new DBPM.

G. Selection or Automatic Assignment of a Primary
Dental Provider for Mandatory Populations for All Covered
Services

1. The DBPM is responsible to develop a primary
dental provider (PDP) automatic assignment methodology in
accordance with the department’s requirements for the
assignment of a PDP to an enrollee who:

a. does not make a PDP selection within 30
calendar days of enrollment to the DBPM;

c. selects a PDP within the DBPM that has reached
their maximum physician/patient ratio; or

d. selects a PDP within the DBPM that has
restrictions/limitations (e.g., pediatric only practice).

2. Assignment shall be made to a PDP with whom the
enrollee has a provider-beneficiary relationship. If there is
no provider-beneficiary relationship, the enrollee may be
auto-assigned to a provider who is the assigned PDP for a
household family member enrolled in the DBPM. If other
household family members do not have an assigned PDP,
auto-assignment shall be made to a provider with whom a
family member has a provider-beneficiary relationship.

3. If there is no enrollee or household family provider-
beneficiary relationship, enrollees shall be auto-assigned to a
PDP, based on criteria such as age, geographic proximity,
and spoken languages.

4. An enrollee shall be allowed to request at any time,
verbally or in writing, to change his or her PDP and the
DBPM must agree to grant the request.
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H. Disenrollment and Change of Dental Benefit Plan
Manager

1. An enrollee may request disenrollment from the
DBPM as follows:

a. for cause, at any time.
circumstances are cause for disenrollment:

The following

i. the DBPM does not, because of moral or
religious objections, cover the service the enrollee seeks;

ii. the enrollee needs related services to be
performed at the same time; not all related services are
available within the DBPM and the enrollee's PDP or
another provider determines that receiving the services
separately would subject the enrollee to unnecessary risk;

iii. the contract between the DBPM and LDH is
terminated;

iv.  poor quality of care rendered by the DBPM as
determined by LDH;

v. lack of access to DBPM covered services as
determined by LDH; or

vi.  any other reason deemed to be valid by LDH
and/or its agent; or

b. without cause for the following reasons:

i.  During the ninety 90 days following the date of
the beneficiary's initial enrollment into the DBPM or during
the 90 days following the date the enrollment broker sends
the beneficiary notice of that enrollment, whichever is later;

ii. upon automatic re-enrollment under 42 CFR
8438.56(g), if a temporary loss of Medicaid eligibility has
caused the beneficiary to miss the annual open enrollment
opportunity;

iii.  when LDH imposes the intermediate sanction
provisions specified in 42 CFR 8438.702(a)(3); or

iv.  after LDH notifies the DBPM that it intends to
terminate the contract as provided by 42 CFR §438.722.

I.  Involuntary Disenrollment

1. The DBPM may request involuntary disenrollment
of an enrollee if the enrollee's utilization of services
constitutes fraud, waste, and/or abuse such as misusing or
loaning the enrollee's 1D card to another person to obtain
services. In such case the DBPM shall report the event to
LDH and the Medicaid Fraud Control Unit (MFCU).

2. The DBPM shall submit disenrollment requests to
the enrollment broker, in a format and manner to be
determined by LDH.

3. The DBPM shall ensure that involuntary
disenrollment documents are maintained in an identifiable
enrollee record.

4. The DBPM shall not request disenrollment because
of an adverse change in physical or mental health status or
because of the enrollee's health diagnosis, utilization of
medical services, diminished mental capacity, preexisting
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medical condition, refusal of medical care or diagnostic
testing, attempt to exercise his/her rights under the DBPM's
grievance system, or attempt to exercise his/her right to
change, for cause, the primary care provider that he/she has
chosen or been assigned. Further, in accordance with 42
CFR 8438.56, the DBPM shall not request disenrollment
because of an enrollee's uncooperative or disruptive behavior
resulting from his or her special needs, except when his or
her continued enrollment seriously impairs the DBPM's
ability to furnish services to either this particular enrollee or
other enrollees.

5. The DBPM shall not request disenrollment for
reasons other than those stated in the contract with LDH. In
accordance with 42 CFR 8438.56(b)(3), LDH shall ensure
that the DBPM is not requesting disenrollment for other
reasons by reviewing and rendering decisions on all
disenrollment request forms submitted to the enrollment
broker.

6. All disenrollment requests shall be reviewed on a
case-by-case basis and the final decision is at the sole
discretion of LDH or its designee. All decisions are final and
not subject to the dispute resolution process by the DBPM.

7. When the DBPM's request for involuntary
disenrollment is approved by LDH, the DBPM shall notify
the enrollee in writing of the requested disenrollment. The
notice shall include:

a. the reason for the disenrollment;
b. the effective date;

c. an instruction that the enrollee choose a new
DBPM; and

d. a statement that if the enrollee disagrees with the
decision to disenroll, the enrollee has a right to submit a
request for a state fair hearing.

8. Until the enrollee is disenrolled by the enroliment
broker, the DBPM shall continue to be responsible for the
provision of all DBPM covered services to the enrollee.

J. A DBPM shall be required to provide service
authorization, referrals, coordination, and/or assistance in
scheduling the covered dental services as specified in the
terms of the contract.

K. The DBPM shall establish and implement a quality
assessment and performance improvement program as
specified in the terms of the contract and department issued
guidance.

L. A DBPM shall develop and maintain a utilization
management program including policies and procedures
with defined structures and processes as specified in the
terms of the contract and department issued guides.

M. The DBPM must have administrative and
management arrangements or procedures, including a
mandatory compliance plan, that are designed to guard
against fraud and abuse. The DBPM shall comply with all
state and federal laws and regulations relating to fraud,
abuse, and waste in the Medicaid programs as well all
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requirements set forth in the contract and department issued
guidance.

N. A DBPM shall collect data on enrollees and provider
characteristics and on services furnished to members through
an encounter data system as specified in the contract and all
department issued guidance.

O. A DBPM shall be responsible for conducting routine
provider monitoring to ensure:

1. continued access to dental
Medicaid recipients; and

care for eligible

2. compliance and contract

requirements.

with  departmental

P. A DBPM shall not engage the services of a provider
who is in non-payment status with the department or is
excluded from participation in federal health care programs
(i.e., Medicare, Medicaid, CHIP, etc.).

Q. Dental records shall be maintained in accordance with
the terms and conditions of the contract. These records shall
be safeguarded in such a manner as to protect confidentiality
and avoid inappropriate disclosure according to federal and
state law.

R. The DBPM shall provide both member and provider
services in accordance with the terms of the contract and
department issued guides.

1. The DBPM shall submit provider manuals and
provider directory to the department for approval prior to
distribution, annually and subsequent to any revisions.

a. The DBPM must provide a minimum of 60 days’
notice to the department of any proposed material changes to
the member handbooks and/or provider manuals.

b. After approval has been received from the
department, the DBPM must provide a minimum of 30 days’
notice to the members and/or providers of any proposed
material changes to the required member education materials
and/or provider manuals.

S. Member education materials shall include, but not be
limited to:

1. awelcome packet including, but not limited to:

a. a welcome letter highlighting major program
features and contact information for the DBPM; and

b. a provider directory when specifically requested
by the member (also must be available in searchable format
on-line);

2. member rights and protections as specified in 42
CFR §438.100 and the DBPM’s contract with the
department including, but not limited to:

a. a member’s right to change providers within the
DBPM;

b. any restrictions on the member’s freedom of
choice among DBPM providers; and
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c. a member’s right to refuse to undergo any dental
service, diagnoses, or treatment or to accept any service
provided by the DBPM if the member objects (or in the case
of a child, if the parent or guardian objects) on religious
grounds;

3. member  responsibilities,  appropriate  and
inappropriate behavior, and any other information deemed
essential by the DBPM or the department including, but not
limited to reporting to the department’s Medicaid Customer
Service Unit if the member has or obtains another health
insurance policy, including employer sponsored insurance;
and

4. the amount, duration, and scope of benefits
available under the DBPM’s contract with the department in
sufficient detail to ensure that members understand the
benefits to which they are entitled, including, but not limited
to:

a. information about oral health education and

promotion programs;

b. the procedures for obtaining benefits, including
prior authorization requirements and benefit limits;

c. how members may obtain benefits, including
emergency services, from out-of-network providers;

d. the policy on referrals for specialty care; and

e. the extent to which, and how, after-hour services
are provided,;

5. information to call the Medicaid Customer Service
Unit toll-free telephone number or visit a local Medicaid
eligibility office to report changes in parish of residence,
mailing address or family size changes;

6. a description of the DBPM’s member services and
the toll-free telephone number, fax telephone number, e-mail
address and mailing address to contact DBPM’s member
services department;

7. instructions on how to request multi-lingual
interpretation and translation services when needed at no
cost to the member. This information shall be included in all
versions of the handbook in English, Spanish and
Vietnamese; and

8. grievance, appeal and state fair hearing procedures
and time frames as described in 42 CFR §438.400 through
§438.424 and in the DBPM’s contract with the department.

T. The provider manual shall include but not be limited
to:

1. description of the DBPM,;

2. core dental benefits and services the DBPM must
provide;

3. emergency dental service responsibilities;

4. policies and procedures that cover the provider
complaint system. This information shall include, but not be
limited to:
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a. specific instructions regarding how to contact the
DBPM to file a provider complaint; and

b. which individual(s) has the authority to review a
provider complaint;

5. information about the DBPM’s grievance system,
that the provider may file a grievance or appeal on behalf of
the member with the member’s written consent, the time
frames and requirements, the availability of assistance in
filing, the toll-free telephone numbers and the member’s
right to request continuation of services while utilizing the
grievance system;

6. medical necessity standards as defined by LDH and
practice guidelines;

7. practice protocols, including guidelines pertaining
to the treatment of chronic and complex conditions;

8. primary care dentist responsibilities;

9. other provider responsibilities under the subcontract
with the DBPM;

10. prior authorization and referral procedures;
11. dental records standards;

12. claims submission protocols and standards,
including instructions and all information necessary for a
clean and complete claim and samples of clean and complete
claims;

13. DBPM prompt pay requirements;

14. notice that provider complaints regarding claims
payment shall be sent to the DBPM,;

15. quality performance requirements; and
16. provider rights and responsibilities.

U. The provider directory for members shall be

developed in two formats:

1. a hard copy directory for members and, upon
request, potential members; and

2. a web-based online directory for members and the
public.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:784 (April 2014), amended by the Department of Health,
Bureau of Health Services Financing, LR 46:1228 (September
2020).

82107. Network Access Standards and Guidelines

A. The DBPM must maintain and monitor a provider
network that is supported by written agreements and is
sufficient to provide adequate access to enrollees as required
by federal law and the terms as set forth in the contract. The
DBPM shall adhere to the federal regulations governing
access standards, as well as the specific requirements of the
contract and all department-issued guides.
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B. The DBPM shall cover all necessary services to treat
an emergency dental condition.

1. Emergency Dental Condition—a dental or oral
condition that requires immediate services for relief of
symptoms and stabilization of the condition. Such conditions
include:

a. severe pain;
b. hemorrhage;
c. acute infection;

d. traumatic injury to the teeth and surrounding
tissue; or

e. unusual swelling of the face or gums.

2. Emergency dental services are those services
necessary for the treatment of any condition requiring
immediate attention for the relief of pain, hemorrhage, acute
infection, or traumatic injury to the teeth, supporting
structures (periodontal membrane, gingival, alveolar bone),
jaws, and tissue of the oral cavity.

C. The DBPM must maintain a provider network and in-
area referral providers in sufficient numbers, as determined
by the department, to ensure that all of the required core
dental benefits and services are available and accessible in a
timely manner in accordance with the terms and conditions
in the contract and department issued guide.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:786 (April 2014).

82109. Benefits and Services

A. Core benefits and services shall be furnished in an
amount, duration, and scope that is no less than the amount,
duration, and scope for the same services furnished to
enrollees under the Louisiana Medicaid state plan.

1. Core benefits and services shall be defined as those
oral health care services and benefits required to be provided
to Medicaid eligible individuals as specified under the terms
of the contract and department-issued guides.

B. The following is a summary listing of the core dental
benefits and services that a DBPM is required to provide:

1. diagnostic  services  which  include oral
examinations, radiographs and oral/facial images, diagnostic

casts and accession of tissue—gross and microscopic
examinations;

2. preventive services which include:

a. prophylaxis;
b. topical fluoride treatments;
c. sealants;

d. fixed space maintainers; and

e. re-cementation of space maintainers;
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3. restorative services which include:
a. amalgam restorations;
b. composite restorations;
c. stainless steel and polycarbonate crowns;
d. stainless steel crowns with resin window;

e. pins, core build-ups, pre-fabricated posts and
cores;

f.  resin-based composite restorations;

appliance removal;

5 o«

unspecified restorative procedures; and

ancillary medical services;

4. endodontic services which include:
a. pulp capping;
b. pulpotomy;

c. endodontic therapy on primary and permanent
teeth (including treatment plan, clinical procedures, and
follow-up care);

d. apexification/recalcification;

e. apicoectomy/periradicular services;

f.  unspecified endodontic procedures; and
g. organ transplant-related services;

5. periodontal services which include:

a. gingivectomy;

b. periodontal scaling and root planning;
c. full mouth debridement; and

d. unspecified periodontal procedures;

6. removable prosthodontics services which include:

a. complete dentures;
b. partial dentures;
c. denture repairs;
d. denture relines; and

e. unspecified prosthodontics procedures;

7. maxillofacial prosthetics services which include
fluoride gel carrier;

8. fixed prosthodontics services which include:
a. fixed partial denture pontic;
b. fixed partial denture retainer; and
c. other unspecified fixed partial denture services;

9. oral and maxillofacial surgery services which
include:

a. non-surgical extractions;
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b. surgical extractions;

c. coronal remnants extractions;

d. other surgical procedures;
alveoloplasty;

f.  surgical incision;

g. temporomandibular joint (TMJ) procedure;
h. other unspecified repair procedures;
i. durable medical equipment and certain supplies;
10. orthodontic services which include:

a. interceptive and

treatments;

comprehensive  orthodontic

b. minor treatment to control harmful habits; and
c. other orthodontic services; and
11. adjunctive general services which include:
a. palliative (emergency) treatment;
b. anesthesia;
c. professional visits;
d. miscellaneous services; and

e. unspecified adjunctive procedures.

NOTE: This overview is not all inclusive. The contract, policy
transmittals, approved Medicaid State Plan, regulations,
provider bulletins, provider manuals, published fee schedules,
and guides issued by the department are the final authority
regarding services.

C. The core benefits and services provided to the
members shall include, but are not limited to, those services
specified in the contract policy transmittals, approved
Medicaid state plan, regulations, provider bulletins, provider
manuals, and fee schedules, issued by the department are the
final authority regarding services.

D. Excluded Services. The DBPM is not obligated to
provide for services that are experimental, non-FDA
approved, investigational, or cosmetic and are specifically
excluded from Medicaid coverage and will be deemed “not
medically necessary.” The Medicaid director, in consultation
with the Medicaid dental director, may consider authorizing
services at his/her discretion on a case-by-case basis.

E. Utilization Management

1. The DBPM shall develop and maintain policies and
procedures with defined structures and processes for a
utilization management (UM) program that incorporates
utilization review and service authorization, which include,
at minimum, procedures to evaluate medical necessity and
the process used to review and approve the provision of
dental services. The DBPM shall submit an electronic copy
of the UM npolicies and procedures to LDH for written
approval within thirty calendar days from the date the
contract is signed by the DBPM, but no later than prior to
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the readiness review, annually thereafter, and prior to any
revisions.

2. The UM Program policies and procedures shall
meet all Utilization Review Accreditation Commission
(URAC) standards or equivalent and include medical
management criteria and practice guidelines that:

a. are adopted in consultation with a contracting
dental care professionals;

b. are objective and based on valid and reliable
clinical evidence or a consensus of dental care professionals
in the particular field;

c. are considering the needs of the members; and

d. are reviewed annually and updated periodically
as appropriate.

3. The policies and procedures shall include, but not
be limited to:

a. the methodology utilized to evaluate the medical
necessity, appropriateness, efficacy, or efficiency of dental
care services;

b. the data sources and clinical review criteria used
in decision making;

c. the appropriateness of clinical review shall be
fully documented;

d. the process for  conducting
reconsiderations for adverse determinations;

informal

e. mechanisms to ensure consistent application of
review criteria and compatible decisions;

f. data collection processes and analytical methods
used in assessing utilization of dental care services; and

g. provisions for assuring confidentiality of clinical
and proprietary information.

4. The DBPM shall disseminate the practice
guidelines to all affected providers and, upon request, to
members. The DBPM shall take steps to encourage adoption
of the guidelines.

5. The DBPM must identify the source of the dental
management criteria used for the review of service
authorization requests, including but not limited to:

a. the vendor must be identified if the criteria were
purchased,;

b. the association or society must be identified if the
criteria are developed/recommended or endorsed by a
national or state dental care provider association or society;

c. the guideline source must be identified if the
criteria are based on national best practice guidelines; and

d. the individuals who will make medical necessity
determinations must be identified if the criteria are based on
the dental/medical training, qualifications, and experience of
the DBPM dental director or other qualified and trained
professionals.
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6. UM Program dental management criteria and
practice guidelines shall be disseminated to all affected
providers and members upon request. Decisions for
utilization management, enrollee education, coverage of
services, and other areas to which the guidelines apply
should be consistent with the guidelines.

7. The DBPM shall have written procedures listing the
information required from a member or dental care provider
in order to make medical necessity determinations. Such
procedures shall be given verbally to the covered person or
healthcare provider when requested. The procedures shall
outline the process to be followed in the event the DBPM
determines the need for additional information not initially
requested.

8. The DBPM shall have written procedures to
address the failure or inability of a provider or member to
provide all the necessary information for review. In cases
where the provider or member will not release necessary
information, the DBPM may deny authorization of the
requested service(s).

9. The DBPM shall have sufficient staff with clinical
expertise and training to apply service authorization medical
management criteria and practice guidelines.

10. The DBPM shall use the department’s definition of
medical necessity for medical necessity determinations. The
DBPM shall make medical necessity determinations that are
consistent with the department’s definition.

11. The DBPM shall submit written policies and
processes for LDH approval, within thirty calendar days, but
no later than prior to the readiness review, of the contract
signed by the DBPM, on how the core dental benefits and
services the DBPM provides ensure:

a. the prevention, diagnosis, and treatment of health
impairments;

b. the ability to achieve age-appropriate growth and
development; and

c. the ability to attain, maintain, or regain functional
capacity.

12. The DBPM must identify the qualification of staff
who will determine medical necessity. Determinations of
medical necessity must be made by qualified and trained
practitioners in accordance with state and federal
regulations.

13. The DBPM shall ensure that only licensed clinical
professionals with appropriate clinical expertise in the
treatment of a member’s condition or disease shall determine
service authorization request denials or authorize a service in
an amount, duration or scope that is less than requested.

14. The individual(s) making these determinations shall
have no history of disciplinary action or sanctions, including
loss of staff privileges or participation restrictions, that have
been taken or are pending by any hospital, governmental
agency or unit, or regulatory body that raise a substantial
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question as to the clinical peer reviewer’s physical, mental,
or professional or moral character.

15. The individual making these determinations is
required to attest that no adverse determination will be made
regarding any dental procedure or service outside of the
scope of such individual’s expertise.

16. The DBPM shall provide a mechanism to reduce
inappropriate and duplicative use of healthcare services.
Services shall be sufficient in an amount, duration, and
scope to reasonably be expected to achieve the purpose for
which the services are furnished and that are no less than the
amount, duration or scope for the same services furnished to
eligibles under the Medicaid State Plan. The DBPM shall not
arbitrarily deny or reduce the amount, duration or scope of
required services solely because of diagnosis, type of illness
or condition of the member. The DBPM may place
appropriate limits on a service on the basis of medical
necessity or for the purposes of utilization control (with the
exception of EPSDT services), provided the services
furnished can reasonably be expected to achieve their
purpose in accordance with 42 CFR 438.210.

17. The DBPM shall ensure that compensation to
individuals or entities that conduct UM activities is not
structured to provide incentives for the individual or entity to
deny, limit, or discontinue medically necessary covered
services to any member.

18. The DBPM shall report fraud and abuse
information identified through the UM program to LDH’s
Program Integrity Unit.

19. In accordance with 42 CFR 8§456.111 and 456.211,
the DBPM utilization review plan must provide that each
enrollee's record includes information needed for the UR
committee to perform UR required under this Section. This
information must include, at least, the following:

a. identification of the enrollee;
b. the name of the enrollee's dentist;

c. date of admission and dates of application for,
and authorization of, Medicaid benefits if application is
made after admission;

d. the plan of care required under 42 CFR 456.80
and 456.180;

e. initial and subsequent continued stay review
dates described under 42 CFR 456.128, 456.133; 456.233
and 456.234;

f. date of operating room reservation, if applicable;
and

g. justification of admission, if

applicable.

emergency

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:786 (April 2014), amended by the Department of Health,
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Bureau of Health Services Financing, LR46:1231 (September
2020).

§2111.
A. Payments to the Dental Benefit Plan. The department,
or its fiscal intermediary, shall make monthly capitation

payments to the dental benefit plan based on a per member,
per month (PMPM) rate.

1. The department reserves the right to re-negotiate
the PMPM rates:

a. if the rate floor is removed;

Payment Methodology

b. asa result of federal or state budget reductions or
increases;

c. due to the inclusion or removal of a Medicaid
covered dental service(s) not incorporated into the monthly
capitation rates; or

d. inorder to comply with federal requirements.

2. The rates may also be adjusted based on legislative
appropriations and budgetary constraints. Any adjusted rates
must continue to be actuarially sound as determined by the
department’s actuarial contractor and will require an
amendment to the contract that is mutually agreed upon by
both parties.

3. The department or its fiscal intermediary, may
reimburse a DBPM’s monthly capitation payments in the
aggregate on a lump sum basis when administratively
necessary.

B. The DBPM must agree to accept the PMPM rate as
payment-in-full from the department and agree not to seek
additional payment from a member for any unpaid cost.

C. A DBPM shall assume 100 percent liability for any
expenditure above the prepaid premium.

D. A DBPM shall meet all financial
requirements specified in the terms of the contract.

reporting

E. Any cost sharing imposed on Medicaid members
must be in accordance with the federal regulations governing
cost sharing and cannot exceed the amounts reflected in the
Medicaid state plan, but the amounts can be less than the
cost sharing levels in the state plan.

F.  The DBPM shall not assign its rights to receive the
PMPM payment, or it obligation to pay, to any other entity.

G. In the event that an incorrect payment is made to the
DBPM, all parties agree that reconciliation will occur. If an
error or overcharge is discovered by the department, it will
be handled in accordance with the terms and conditions of
the DBPM’s contract.

H. Network Provider Reimbursement

1. The DBPM shall provide reimbursement for
defined core dental benefits and services provided by an in-
network provider pursuant to the terms of its contract with
the department.
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2. The network provider may enter into alternative
reimbursement arrangements with the DBPM if the network
provider initiates the request and it is approved in advance
by the department.

I.  Emergency or Out-of-Network Provider
Reimbursement. The DBPM shall make prompt payment for
covered emergency dental services that are furnished by
providers that have no arrangements with the DBPM for the
provision of such services. Reimbursement by the DBPM to
out-of-network providers for the provision of emergency
dental services shall be no more than what would be paid
under Medicaid FFS.

J. A DBPM shall have a medical loss ratio (MLR) for
each MLR reporting year, which shall be a calendar year,
except in circumstances in which the reporting period must
be revised to align to a CMS-approved capitation rating
period.

1. Following the end of the MLR reporting year, a
DBPM shall provide an annual MLR report, in accordance
with the financial reporting guide issued by the department.

2. The annual MLR report shall be limited to the
DBPM’s MLR for services provided to Medicaid enrollees
and payment received under the contract with the
department, separate from any other products the DBPM
may offer in the state of Louisiana.

3. An MLR shall be reported in the aggregate,
including all services provided under the contract, unless the
department requires separate reporting and a separate MLR
calculation for specific populations.

a. The MLR shall not be less than 85 percent using
definitions for health care services, quality initiatives and
administrative cost as specified in 42 CFR 438.8. If the
MLR is less than 85 percent, the DBPM will be subject to
refund the difference, within the timeframe specified, to the
department. The portion of any refund due the department
that has not been paid, within the timeframe specified, will
be subject to interest at the current Federal Reserve Board
lending rate or in the amount of 10 percent per annum,
whichever is higher.

4. The department shall provide for an audit of the
DBPM’s annual MLR report and make public the results
within 60 calendar days of finalization of the audit.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:788 (April 2014), amended LR 46:953 (July 2020), LR 47:369
(March 2021).

§2113. Prompt Payment of Claims
A. Network Providers. All subcontracts executed by the

DBPM shall comply with the terms in the contract.
Requirements shall include at a minimum:

1. the name and address of the official payee to whom
payment shall be made;
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2. the full disclosure of the method and amount of
compensation or other consideration to be received from the
DBPM; and

3. the standards for the receipt and processing of
claims as specified by the department in the DBPM’s
contract with the department and department-issued guides.

B. Network and Out-of-Network Providers

1. The DBPM shall make payments to its network
providers, and out-of-network providers, subject to
conditions outlined in the contract and department-issued
guides.

a. The DBPM shall pay 90 percent of all clean
claims, as defined by the department, received from each
provider type within 15 business days of the date of receipt.

b. The DBPM shall pay 99 percent of all clean
claims within 30 calendar days of the date of receipt.

2. The provider must submit all claims for payment no
later than 12 months from the date of service.

3. The DBPM and all providers shall retain any and
all supporting financial information and documents that are
adequate to ensure that payment is made in accordance with
applicable federal and state laws.

a. Any such documents shall be retained for a
period of at least six years or until the final resolution of all
litigation, claims, financial management reviews, or audits
pertaining to the contract.

4. There shall not be any restrictions on the right of
the state and federal government to conduct inspections
and/or audits as deemed necessary to assure quality,
appropriateness or timeliness of services and reasonableness
of costs.

C. Claims Management

1. The DBPM shall process a provider’s claims for
covered services provided to members in compliance with
all applicable state and federal laws, rules, and regulations as
well as all applicable DBPM policies and procedures
including, but not limited to:

a. claims format requirements;
b. claims processing methodology requirements;

c. explanation of benefits and related function
requirements;

d. processing of payment errors;
e. notification to providers requirements; and
f. timely filing.
D. Provider Claims Dispute
1. The DBPM shall:

a. have an internal claims dispute procedure that is
in compliance with the contract and must be approved by the
department;
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b. contract with independent reviewers to review
disputed claims;

c. systematically capture the status and resolution of
all claim disputes as well as all associate documentation; and

d. report the status of all disputes and their
resolution to the department on a monthly basis as specified
in the contract.

E. Claims Payment Accuracy Report

1. The DBPM shall submit an audited claims payment
accuracy percentage report to the department on a monthly
basis as specified in the contract and department-issued
DBPM guides.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:789 (April 2014).

§2115. Grievance and Appeals Processes

A. The DBPM shall adhere to the provisions governing
the grievance and appeals processes for coordinated care
network prepaid models outlined in LAC 50:1.Chapter 37,
Subparts B and C.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
40:790 (April 2014).

§2117. Independent Review Process for Dental Provider
Claims

A. Right of Dentist Providers to Independent Review of
Claims

1. Pursuant to Act 284 of the 2018 Regular Session of
the Louisiana Legislature, for adverse determinations related
to dental claims filed on or after November 20, 2018, a
dentist/dental provider shall have a right to an independent
review of the adverse action of the DBPM.

2. For purposes of these provisions, adverse
determinations shall refer to dental claims submitted by
healthcare providers for payment for dental services
rendered to Medicaid enrollees and denied by the DBPM, in
whole or in part, or more than 60 days have elapsed since the
claim was submitted and the dentist has received no
remittance advice or other written or electronic notice from
the DBPM either partially or totally denying the claim.

B. Request for Reconsideration

1. Prior to submitting a request for independent
review, a provider shall submit a written request for
reconsideration to the DBPM, as provided for by the DBPM
and in accordance with this Section. The request shall
identify the claim(s) in dispute, the reasons for the dispute,
and any documentation supporting the provider's position or
request by the DBPM.
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2. The DBPM shall acknowledge in writing its receipt
of a reconsideration request submitted in accordance with
§2117.B.1, within five calendar days after receipt, and
render a final decision by providing a response to the
provider within 45 calendar days from the date of receipt of
the request for reconsideration, unless another time frame is
agreed upon in writing by the dentist/dental provider and the
DBPM.

3. If the DBPM reverses the adverse determination
pursuant to a request for reconsideration, payment of the
claim(s) in dispute shall be made no later than 20 days from
the date of the DBPM’s decision.

C. Independent Review of Dental Claims Requirements

1. If the DBPM upholds the adverse determination, or
does not respond to the reconsideration request within the
time frames allowed, the provider may file a written notice
with the department requesting the adverse determination be
submitted to an independent reviewer. The department must
receive the written request from the provider for an
independent review within 60 days from the date the
provider receives the DBPM’s notice of the decision of the
reconsideration request, or if the DBPM does not respond to
the reconsideration request within the time frames allowed,
within 10 days of the last date of the time period allowed for
the DBPM to respond.

2. The dentist/dental provider shall include a copy of
the written request for reconsideration with the request for
an independent review. The appropriate address to be used
by the provider for submission of the request shall be
Medicaid Dental Benefits Independent Review, P.O. Box
91283, Bin 32, Baton Rouge, LA 70821-9283.

3. Upon receipt of a notice of request for independent
review and supporting information and documentation, the
department shall refer the adverse determination to the
dental claims review panel.

4. Subject to approval by the independent reviewer, a
dentist/dental provider may aggregate multiple adverse
determinations involving the same DBPM when the specific
reason for nonpayment of the claims aggregated involve a
dispute regarding a common substantive question of fact or
law.

5. Within 14 calendar days of receipt of the request for
independent review, the independent reviewer shall request
to be provided all information and documentation submitted
for reconsideration regarding the disputed claim or claims
within 30 calendar days.

6. If the independent reviewer determines that
guidance on an administrative issue from the department is
required to make a decision, the reviewer shall refer this
specific issue to the department for review and concise
response to the request within 30 calendar days after receipt.

7. The independent reviewer shall examine all
materials submitted and render a decision on the dispute
within 60 calendar days. The independent reviewer may
request in writing an extension of time from the dental
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claims review panel to resolve the dispute. If an extension of
time is granted by the panel, the independent reviewer shall
provide notice of the extension to the dental provider and the
DBPM.

8. If the independent reviewer renders a decision
requiring the DBPM to pay any claims or portion of the
claims, within 20 calendar days, the DBPM shall send the
provider payment in full along with interest calculated back
to the date the claim was originally denied or recouped.

D. Independent Review Costs

1. The DBPM shall pay the fee for an independent
review to the Louisiana State University School of Dentistry.
The dentist/dental provider shall, within 10 days of the date
of the decision of the independent reviewer, reimburse the
DBPM for the fee associated with conducting an
independent review when the decision of the DBPM s
upheld. If the provider fails to submit payment for the
independent review within 10 days from the date of the
decision, the DBPM may withhold future payments to the
provider in an amount equal to the cost of the independent
review, and the department may prohibit that provider from
future participation in the independent review process.

2. If the DBPM fails to pay the bill for the
independent reviewer's services, the reviewer may request
payment directly from the department from any funds held
by the state that are payable to the DBPM.

3. The fee for an independent review of a dental claim
shall be paid in an amount established in a memorandum of
understanding between the department and the Louisiana
State University School of Dentistry, not to exceed $2,000
per review.

E. Dental Claims Review Panel

1. The dental claims review panel shall select and
identify an appropriate number of independent reviewers to
comprise a reviewer pool and continually review the number
and outcome of requests for reconsideration and independent
reviews on an aggregated basis.

2. The panel shall consist of the secretary or his/her
duly designated representative, one representative from each
DBPM, a number of dentist representatives equal to the
number of representatives from DBPMs and the dean of the
Louisiana State University School of Dentistry or his/her
designee.

3. The reviewer pool selected by the dental claims
review panel shall be comprised of dentists who are on the
faculty of the Louisiana State University School of Dentistry
and have agreed to applicable terms for compensation,
confidentiality, and related provisions established by the
department. The reviewer pool shall include:

a. For each of the following specialties, at least one
dentist who has completed a residency approved by the
Commission on Dental Accreditation in that specialty:

i.  periodontics;

ii. endodontics;
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iii.  prosthodontics; and
iv.  oral and maxillofacial surgery.

b. At least two dentists who have completed a
residency approved by the Commission on Dental
Accreditation in pediatric dentistry.

4. The reviewer pool shall not include any dentist who
is currently performing compensated services for the DBPM,
whether the compensation is paid directly or through a
contract with the Louisiana State University School of
Dentistry or other state entity, or has received any such
compensation at any time in the prior 12 months.

5. The reviewer pool shall not include any dentist who
has received reimbursement for dental services rendered to
Medicaid patients in a private practice setting in the past 60
days.

a. Louisiana State University School of Dentistry
clinics, including Louisiana State University School of
Dentistry faculty practice, shall not be considered a private
practice setting for the purposes of determining eligibility to
participate in the reviewer pool.

6. No dentist shall be eligible to submit denied
Medicaid claims for independent review while participating
in the reviewer pool.

AUTHORITY NOTE: Promulgated in accordance with
R.S. 36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 44:2004
(November 2018).

Chapter 31. General Provisions

§3101. Introduction

A. It is the department’s goal to operate a managed
health care delivery system that:

1. improves access to care and care coordination;
2. improves the quality of services;

3. promotes healthier outcomes for Medicaid
recipients through the establishment of a medical home
system of care;

4. provides budget stability; and

5. results in savings as compared to an unmanaged
fee-for-service system.

B. Effective for dates of service on or after December 1,
2015, the department will operate a managed care delivery
system for an expanded array of services to include
comprehensive, integrated physical and behavioral health
(basic and specialized) services, named the Bayou Health
program, utilizing one model, a risk bearing managed care
organization (MCO), hereafter referred to as an “MCO”.

C. It is the department’s intent to procure the provisions
of healthcare services statewide to Medicaid enrollees
participating in the Bayou Health program from risk bearing
MCOs through the competitive bid process.
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1. The number of MCOs shall be no more than
required to meet the Medicaid enrollee capacity
requirements and ensure choice for Medicaid recipients as
required by federal statute.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1573 (June 2011), amended LR 41:928 (May 2015), LR
41:2362 (November 2015).

§3103. Recipient Participation

A. The following Medicaid recipients shall be mandatory
participants in coordinated care networks:

1. mandatory enrollees:

a. children up to 19 years of age who are eligible
under §1902 and §1931 of the Social Security Act (hereafter
referred to as the Act) as poverty-level related groups and
optional groups of older children;

b. parents and caretaker relatives who are eligible
under §1902 and §1931 of the Act;

c. Children’s Health Insurance Program (CHIP)
(title XXI) children enrolled in Medicaid expansion program
(LaCHIP Phase I, 11, I11);

d. CHIP (title XXI) prenatal care option (LaCHIP
Phase 1V) and children enrolled in the separate, stand-alone
CHIP program (LaCHIP Phase V);

e. pregnant women whose basis for eligibility is
pregnancy, who are only eligible for pregnancy-related
services, and whose eligibility extends until 60 days after the
pregnancy ends;

f. non-dually eligible aged, blind, and disabled
adults over the age of 19;

g. uninsured women under the age of 65 who have
been screened through the Centers for Disease Control
National Breast and Cervical Cancer Early Detection
Program and identified as being in need of treatment for
breast and/or cervical cancer, including pre-cancerous
conditions and early stage cancer, and are not otherwise
eligible for Medicaid,;

h. individuals eligible through the Tuberculosis
Infected Individual Program;

i. former foster care children eligible under
81902(a)(10)(A)(i)(1X) and (XVII) of the Act;

j.individuals and families who have more income
than is allowed for Medicaid eligibility, but who meet the
standards for the Regular Medically Needy Program; or

k. individuals from age 19 to 65 years old at or
below 133 percent of the federal poverty level with a 5
percent income disregard as provided in 42 CFR 435.119,
hereafter referred to as the new adult group.

B. Mandatory, Voluntary Opt-In Participants
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1. Participation in an MCO for the following
participants is mandatory for specialized behavioral health,
applied behavior analysis (ABA)-based therapy and non-
emergency medical transportation (NEMT) services
(ambulance and non-ambulance) only, and is voluntary for
physical health services:

a. individuals who receive services under the
authority of the following 1915(c) home and community-
based services waivers; and

i.  Adult Day Health Care (ADHC) waiver;
ii.  Community Choices Waiver (CCW);
iii.  New Opportunities Waiver (NOW);

iv.  Children’s Choice (CC) waiver;

v.  Residential Options Waiver (ROW); and
vi.  Supports Waiver (SW);

b. individuals under the age of 21 who are
otherwise eligible for Medicaid, and who are listed on the
DHH Office for Citizens with Developmental Disabilities’
request for services registry. These children are identified as
Chisholm class members:

i.  For purposes of these provisions, Chisholm
class members shall be defined as those children identified
in the Melanie Chisholm, et al vs. Kathy Kliebert (or her
successor) class action litigation.

C. Mandatory, voluntary opt-in populations may initially
elect to receive physical health services through Bayou
Health at any time.

D. Mandatory, voluntary opt-in populations who elected
to receive physical health services through Bayou Health,
but returned to legacy Medicaid for physical health services,
may return to Bayou Health for physical health services only
during the annual open enrollment period.

E. Mandatory MCO Populations—Specialized
Behavioral Health Services and Non-Emergency Ambulance
Services Only

1. The following populations are mandatory enrollees
in Bayou Health for specialized behavioral health services
and non-emergency ambulance services only:

a. individuals residing in nursing facilities; and

b. individuals under the age of 21 residing in
intermediate care facilities for persons with intellectual
disabilities (ICF/ID).

F. Mandatory MCO Populations—Specialized
Behavioral Health and NEMT Services (Ambulance and
Non-Ambulance) Only

1. Individuals who receive both Medicare and
Medicaid (e.g. Medicaid dual eligibles) are mandatory
enrollees in Bayou Health for specialized behavioral health
and non-emergency medical transportation services only.
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G. The enrollment broker will ensure that all participants
are notified at the time of enrollment that they may request
dis-enrollment from the MCO at any time for cause.

H. Participation Exclusion

1. The following Medicaid and/or CHIP recipients are
excluded from participation in an MCO and cannot
voluntarily enroll in an MCO. Individuals who:

a. reside in an ICF/ID (adults);
b. are partial dual eligibles;

c. receive services through the Program for All-
Inclusive Care for the Elderly (PACE);

d. have a limited period of eligibility and participate
in either the Spend-Down Medically Needy Program or the
Emergency Services Only program;

e. receive services through the Take Charge Plus
program; or

f. are enrolled in the Louisiana Health Insurance
Premium Payment (LaHIPP) Program.

EXCEPTION: This exclusion does not apply to LaHIPP
enrollees eligible to receive behavioral health services only
through the managed care organizations.

I.  The department reserves the right to institute a
medical exemption process for certain medically high risk
recipients that may warrant the direct care and supervision of
a non-primary care specialist on a case by case basis.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1573 (June 2011), amended LR 40:310 (February 2014), LR
40:1096 (June 2014), LR 40:2258 (November 2014), LR 41:929
(May 2015), LR 41:2363 (November 2015), LR 42:754 (May
2016), amended by the Department of Health, Bureau of Health
Services Financing, LR 42:1522 (September 2016), LR 43:663
(April 2017), LR 43:1553 (August 2017), LR 44:1253 (July 2018).

§3105. Enrollment Process

A. The MCO shall abide by all enrollment and
disenrollment policy and procedures as outlined in the
contract developed by the department.

B. The department will contract with an enrollment
broker who will be responsible for the enrollment and
disenrollment process for MCO participants. The enrollment
broker shall be:

1. the primary contact for Medicaid recipients
regarding the MCO enrollment and disenroliment process,
and shall assist the recipient to enroll in an MCO;

2. the only authorized entity, other than the
department, to assist a Medicaid recipient in the selection of
an MCO; and

3. responsible for notifying all MCO members of their
enrollment and disenrollment rights and responsibilities
within the timeframe specified in the contract.
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C. Enrollment Period. The annual enrollment of an MCO
member shall be for a period of up to 12 months from the
date of enrollment, contingent upon his/her continued
Medicaid and MCO eligibility. A member shall remain
enrolled in the MCO until:

1. DHH or its enrollment broker approves the
member’s written, electronic or oral request to disenroll or
transfer to another MCO for cause; or

2. the annual open enrollment period or after the lock-
in period; or

3. the member becomes ineligible for Medicaid and/or
the MCO program.

D. Special Open Enrollment Period for Specialized
Behavioral Health Integration

1. The department, through its enroliment broker, will
provide an opportunity for all populations to be mandatorily
enrolled into Bayou Health for specialized behavioral health
services. These populations will be given a 60-day choice
period to proactively choose an MCO.

2. Each potential MCO member shall receive
information and the offer of assistance with making
informed choices about the participating MCOs and the
availability of choice counseling.

3. During the special enrollment period, current
members who do not proactively request reassignment will
remain with their existing MCO.

4. These new members will be encouraged to make a
choice among the participating MCOs. When no choice is
made, auto-assignment will be wused as outlined in
§3105.G2.a.

E. Special Enrollment Provisions for Mandatory, Opt-In
Population Only

1. Mandatory, opt-in populations may request
participation in Bayou Health for physical health services at
any time. The effective date of enrollment shall be no later
than the first day of the second month following the calendar
month the request for enrollment is received. Retroactive
begin dates are not allowed.

2. The enrollment broker will ensure that all
mandatory, opt-in populations are notified at the time of
enrollment of their ability to disenroll for physical health at
any time. The effective date will be the first day of a month,
and no later than the first day of the second month following
the calendar month the request for disenrollment is received.

3. Following an opt-in for physical health and
selection of an MCO and subsequent 90-day choice period,
these members will be locked into the MCO for 12 months
from the effective date of enrollment or until the next annual
enrollment period unless they elect to disenroll from
physical health.

F. Enrollment of Newborns. Newborns of Medicaid
eligible mothers, who are enrolled at the time of the
newborn's birth, will be automatically enrolled with the
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mother’s MCO, retroactive to the month of the newborn’s
birth.

1. If there is an administrative delay in enrolling the
newborn and costs are incurred during that period, the
member shall be held harmless for those costs and the MCO
shall pay for these services.

2. The MCO and its providers shall be required to:

a. report the birth of a newborn within 48 hours by
requesting a Medicaid identification (ID) number through
the department’s online system for requesting Medicaid ID
numbers; and

b. complete and submit any other Medicaid

enrollment form required by the department.
G. Selection of an MCO

1. As part of the eligibility determination process,
Medicaid and LaCHIP applicants, for whom the department
determines eligibility, shall receive information and
assistance with making informed choices about participating
MCOs from the enrollment broker. These individuals will be
afforded the opportunity to indicate the plan of their choice
on their Medicaid financial application form or in a
subsequent contract with the department prior to
determination of Medicaid eligibility.

2. All new recipients who have made a proactive
selection of an MCO shall have that MCO choice
transmitted to the enrollment broker immediately upon
determination of Medicaid or LaCHIP eligibility. The
member will be assigned to the MCO of their choosing
unless the plan is otherwise restricted by the department.

a. Recipients who fail to choose an MCO shall be
automatically assigned to an MCO by the enrollment broker,
and the MCO shall be responsible to assign the member to a
primary care provider (PCP) if a PCP is not selected at the
time of enrollment into the MCO.

b. For mandatory populations for all covered
services as well as mandatory, specialized behavioral health
populations, the auto-assignment will automatically enroll
members using a hierarchy that takes into account
family/household member enrollment, or a round robin
method that maximizes preservation of existing specialized
behavioral health provider-recipient relationships.

3. All new recipients shall be immediately,
automatically assigned to an MCO by the enrollment broker
if they did not select an MCO during the financial eligibility
determination process.

a. Special Provisions for Medicaid Expansion.
Individuals enrolled in the Take Charge Plus and/or the
Greater New Orleans Community Health Connection
(GNOCHC) Waiver program upon implementation of the
new adult group will be auto assigned to an MCO by the
enrollment broker as provided for in the automatic
assignment process defined in §3105.H-H.3.

4. All new recipients will be given 90 days to change
plans if they so choose.
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a. Special Provisions for Medicaid Expansion.
Individuals transferred from Take Charge Plus and/or
GNOCHC will be given 90 days to change plans without
cause following auto assignment to an MCO upon
implementation of the new adult group.

5. The following provisions will be applicable for
recipients who are mandatory participants.

a. If there are two or more MCOs in a department
designated service area in which the recipient resides, they
shall select one.

b. Recipients may request to transfer out of the
MCO for cause and the effective date of enrollment into the
new plan shall be no later than the first day of the second
month following the calendar month that the request for
disenrollment is filed.

H. Automatic Assignment Process

1. The following participants shall be automatically
assigned to an MCO by the enrollment broker in accordance
with the department’s algorithm/formula and the provisions
of §3105.E:

a. mandatory MCO
exceptions noted in §3105.G.2.a.i;

participants,  with the

b. pregnant women with Medicaid -eligibility
limited to prenatal care, delivery and post-partum services;
and

c. other recipients as determined by the department.
take

2. MCO automatic assignments shall into

consideration factors including, but not limited to:

a. assigning members of family units to the same
MCO;

b. existing provider-enrollee relationships;
c. previous MCO-enrollee relationship;

d. MCO capacity; and

e.  MCO performance outcome indicators.

3. MCO assignment methodology shall be available to
recipients upon request to the enroliment broker.

I.  Selection or Automatic Assignment of a Primary Care
Provider for Mandatory Populations for All Covered
Services

1. The MCO is responsible to develop a PCP
automatic assignment methodology in accordance with the
department’s requirements for the assignment of a PCP to an
enrollee who:

a. does not make a PCP selection after being offered
a reasonable opportunity by the MCO to select a PCP;

b. selects a PCP within the MCO that has reached
their maximum physician/patient ratio; or

c. selects a PCP within the MCO that has
restrictions/limitations (e.g. pediatric only practice).
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2. The PCP automatically assigned to the member
shall be located within geographic access standards, as
specified in the contract, of the member's home and/or who
best meets the needs of the member. Members for whom an
MCO is the secondary payor will not be assigned to a PCP
by the MCO, unless the member requests that the MCO do
S0.

3. If the enrollee does not select an MCO and is
automatically assigned to a PCP by the MCO, the MCO
shall allow the enrollee to change PCP, at least once, during
the first 90 days from the date of assignment to the PCP.
Effective the ninety-first day, a member may be locked into
the PCP assignment for a period of up to nine months
beginning from the original date that he/she was assigned to
the MCO.

4. If a member requests to change his/her PCP for
cause at any time during the enrollment period, the MCO
must agree to grant the request.

J.  Lock-In Period

1. Members have 90 days from the initial date of
enrollment into an MCO in which they may change the
MCO for any reason. Medicaid enrollees may only change
MCOs without cause within the initial 90 days of enrollment
in an MCO. After the initial 90-day period, Medicaid
enrollees/members shall be locked into an MCO until the
annual open enrollment period, unless disenrolled under one
of the conditions described in this Section, with the
exception of the mandatory, opt-in populations, who may
disenroll from Bayou Health for physical health and return
to legacy Medicaid at any time.

K. Annual Open Enrollment

1. The department will provide an opportunity for all
MCO members to retain or select a new MCO during an
annual open enrollment period. Notification will be sent to
each MCO member and voluntary members who have opted
out of participation in Bayou Health at least 60 days prior to
the effective date of the annual open enrollment. Each MCO
member shall receive information and the offer of assistance
with making informed choices about MCOs in their area and
the availability of choice counseling.

2. Members shall have the opportunity to talk with an
enrollment broker representative who shall provide
additional information to assist in choosing the appropriate
MCO. The enrollment broker shall provide the individual
with information on each MCO from which they may select.

3. During the open enrollment period, each Medicaid
enrollee shall be given the option to either remain in their
existing MCO or select a new MCO.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1574 (June 2011), amended LR 40:310 (February 2014), LR
40:1097 (June 2014), LR 41:929 (May 2015), LR 41:2364
(November 2015), LR 42:755 (May 2016).



Title 50, Part |

83107. Disenrollment and Change of Managed Care
Organization

A. A member may request disenrollment from an MCO
for cause at any time, effective no later than the first day of
the second month following the month in which the member
files the request.

B. A member may request disenrollment from an MCO
without cause at the following times:

1. during the 90 days following the date of the
member's initial enrollment with the MCO or the date the
department sends the member notice of the enrollment,
whichever is later;

2. at least once a year during the member’s annual
open enrollment period thereafter;

3. upon automatic re-enrollment if a temporary loss of
Medicaid eligibility has caused the member to miss the
annual open enrollment opportunity; or

4. if the department imposes the intermediate sanction
against the MCO which grants enrollees the right to
terminate enrollment without cause and notifies the affected
enrollees of their right to disenroll.

C. All member-initiated disenrollment requests must be
made to the enrollment broker.

1. Oral requests to disenroll shall be confirmed by the
enrollment broker by return call with written documentation,
or in writing to the requestor.

2. A member’s oral or written request to disenroll
must be acted on no later than the first day of the second
month following the month in which the member filed the
request. If not, the request shall be considered approved.

3. If the disenrollment request is denied, the member
may access the state’s fair hearing process as outlined in the
contract.

4. The effective date of disenrollment shall be no later
than the first day of the second month following the calendar
month the request for disenroliment is filed.

D. Disenrollment for Cause

1. A member may initiate disenrollment or transfer
from their assigned MCO after the first 90 days of
enrollment for cause at any time. The following
circumstances are cause for disenrollment:

a. the MCO does not, because of moral or religious
objections, cover the service that the member seeks;

b. the member needs related services to be
performed at the same time, not all related services are
available within the MCO and the member's PCP or another
provider determines that receiving the services separately
would subject the member to unnecessary risk;

c. the contract between the MCO and the

department is terminated;
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d. to implement the decision of a hearing officer in
an appeal proceeding by the member against the MCO or as
ordered by a court of law; and

e. other reasons including, but not limited to:
i.  poor quality of care;

ii. lack of access to services covered under the
contract; or

iii. the member’s active specialized behavioral
health provider ceases to contract with the MCO; or

iv.  documented lack of access to providers
experienced in dealing with the enrollee’s health care needs.

E. Involuntary Disenrollment

1. The MCO may submit an involuntary disenroliment
request to the enrollment broker, with proper documentation
for fraudulent use of the MCO identification card. In such
cases, the MCO shall report the incident to the Bureau of
Health Services Financing.

2. The MCO shall promptly submit such
disenrollment requests to the enrollment broker. The
effective date of an involuntary disenrollment shall not be
earlier than 45 calendar days after the occurrence of the
event that prompted the request for involuntary
disenrollment. The MCO shall ensure that involuntary
disenrollment documents are maintained in an identifiable
member record.

3. All requests will be reviewed on a case-by-case
basis and subject to the sole discretion of the department. All
decisions are final and are not subject to MCO dispute or
appeal.

4. The MCO may not request disenrollment because
of a member’s:

a. health diagnosis;

b. adverse change in health status;
c. utilization of medical services;
d. diminished mental capacity;

pre-existing medical condition;
f.  refusal of medical care or diagnostic testing;

. uncooperative or disruptive behavior resulting
from his or her special needs;

h. attempt to exercise his/her rights under the
MCQ’s grievance system; or

i. attempt to exercise his/her right to change, for
cause, the primary care provider that he/she has chosen or
been assigned.

F. Department Initiated Disenrollment

1. The department will notify the MCO of the
member's disenrollment or change in eligibility status due to
the following reasons:
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a. loss of Medicaid eligibility or loss of MCO
enrollment eligibility;

b. death of a member;

C. member’s intentional submission of fraudulent
information;

d. member becomes an

institution;

inmate of a public

e. member moves out of state;
f.  member becomes Medicare eligible;

g. member is placed in a nursing facility or
intermediate care facility for persons with intellectual
disabilities;

h. loss of MCO’s participation.

G. If the MCO ceases participation in the Medicaid
Program, the MCO shall notify the department in accordance
with the termination procedures described in the contract.

1. The enrollment broker will notify MCO members
of the choices of remaining MCOs.

2. The exiting MCO shall assist the department in
transitioning the MCO members to another MCO.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1575 (June 2011), amended LR 40:311 (February 2014), LR
41:931 (May 2015), LR 41:2365 (November 2015).

83109. Member Rights and Responsibilities

A. The MCO member’s rights shall include, but are not
limited to the right to:

1. receive information in accordance with federal
regulations and as described in the contract and department
issued guides;

2. receive courteous, considerate and respectful
treatment provided with due consideration for the member’s
dignity and privacy;

3. receive information on available treatment options
and alternatives in a manner appropriate to the member’s
condition and ability to understand,;

4. participate in treatment decisions, including the
right to:

a. refuse treatment;

b. complete information about their specific
condition and treatment options including, but not limited to
the right to receive services in a home or community setting
or in an institutional setting if desired;

c. seek second opinions;

d. information about available experimental
treatments and clinical trials and how such research can be
accessed; and
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e. assistance with care coordination from the PCP’s
office;

5. be free from any form of restraint or seclusion as a
means of coercion, discipline, retaliation or convenience;

6. express a concern about their MCO or the care it
provides, or appeal an MCO decision, and receive a response
in a reasonable period of time;

7. receive a copy of their medical records, including,
if the HIPAA privacy rule applies, the right to request that
the records be amended or corrected as allowed in federal
regulations;

8. be furnished health care services in accordance with
federal regulations governing access standards;

9. implement an advance directive as required in
federal regulations:

a. the MCO must provide adult enrollees with
written information on advanced directive policies and
include a description of applicable state law. The written
information must reflect changes in state law as soon as
possible, but no later than 90 days after the effective date of
change;

b. members have the right to file a grievance
concerning noncompliance with the advance directive
requirements to the department or other appropriate
licensing or certification agency as allowed in federal
regulations;

10. choose his/her health professional to the extent
possible and appropriate in accordance with federal
regulations; and

11. be furnished health care services in accordance with
all other applicable federal regulations.

B. Members shall have the freedom to exercise the rights
described herein without any adverse effect on the member’s
treatment by the department or the MCO, or its contractors
or providers.

C. The MCO member’s responsibilities shall include, but
are not limited to:

1. informing the MCO of the loss or theft of their
MCO identification card,;

2. presenting their identification card when using
health care services;

3. being familiar with the MCO’s policies and
procedures to the best of his/her abilities;

4. contacting the MCO, by telephone or in writing
(formal letter or electronically, including email), to obtain
information and have questions clarified;

5. providing participating network providers with
accurate and complete medical information;

6. following the prescribed treatment of care
recommended by the provider or letting the provider know
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the reasons the treatment cannot be followed, as soon as
possible;

7. making every effort to keep any agreed upon
appointments and follow-up appointments and contacting
the provider in advance if they are unable to do so; and

8. accessing preventive care services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1576 (June 2011), amended LR 40:311 (February 2014), LR
41:931 (May 2015), LR 41:2365 (November 2015).

83111. Independent Review Process for Provider
Claims

A. Right of Providers to Independent Review

1. Pursuant to Act 349 of the 2017 Regular Session of
the Louisiana Legislature, for adverse determinations related
to claims filed on or after January 1, 2018, a healthcare
provider shall have a right to an independent review of the
adverse action of the managed care organization (MCO).

2. For purposes of these provisions, adverse
determinations shall refer to claims submitted by healthcare
providers for payment for services rendered to Medicaid
enrollees and denied by a MCO, in whole or in part, or a
claim that results in recoupment of a payment from the
healthcare provider.

B. Request for Reconsideration

1. A provider shall submit a written request for
reconsideration to the MCO. The request shall identify the
claim(s) in dispute, the reasons for the dispute, and any
documentation supporting the provider's position or request
by the MCO, within 180 days from one of the following
dates:

a. the date on which the MCO transmits remittance
advice or other notice electronically;

b. 60 days from the date the claim was submitted to
the MCO if the provider receives no notice from an MCO,
either partially or totally, denying the claim; or

c. the date on which the MCO recoups monies
remitted for a previous claim payment.

2. The MCO shall acknowledge in writing its receipt
of a reconsideration request submitted in accordance with
83111.B.1, within 5 calendar days after receipt of the
request, and render a final decision by providing a response
to the provider within 45 calendar days from the date of
receipt of the request for reconsideration, unless another
time frame is agreed upon in writing by the provider and the
MCO.

C. Independent Review Requirements

1. If the MCO upholds the adverse determination, or
does not respond to the reconsideration request within the
time frames allowed, the provider may file a written notice
with the department requesting the adverse determination be
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submitted to an independent reviewer. The department must
receive the written request from the provider for an
independent review within 60 days from the date the
provider receives the MCQO’s notice of the decision of the
reconsideration request, or if the MCO does not respond to
the reconsideration request within the time frames allowed,
the last date of the time period allowed for the MCO to
respond.

2. The provider shall include a copy of the written
request for reconsideration with the request for an
independent review. The address to be used by the provider
for submission of the request shall be P.O. Box 91283, Bin
32, Baton Rouge, LA 70821-9283.

3. If the MCO reverses the adverse determination
pursuant to a request for reconsideration, payment of the
claim(s) in dispute shall be made no later than 20 days from
the date of the MCQO’s decision.

4. Subject to approval by the department, a provider
may aggregate multiple adverse determinations involving
the same MCO when the specific reason for nonpayment of
the claims aggregated involve a dispute regarding a common
substantive question of fact or law.

5. Within 14 calendar days of receipt of the request for
independent review, the independent reviewer shall request
to be provided all information and documentation submitted
for reconsideration regarding the disputed claim or claims
within 30 calendar days.

6. If the independent reviewer determines that
guidance on a medical issue from the department is required
to make a decision, the reviewer shall refer this specific
issue to the department for review and concise response to
the request within 90 calendar days after receipt.

7. The independent reviewer shall examine all
materials submitted and render a decision on the dispute
within 60 calendar days. The independent reviewer may
request in writing an extension of time from the department
to resolve the dispute. If an extension of time is granted by
the department, the independent reviewer shall provide
notice of the extension to the provider and the MCO.

8. If the independent reviewer renders a decision
requiring a MCO to pay any claims or portion of the claims,
within 20 calendar days, the MCO shall send the provider
payment in full along with 12 percent interest calculated
back to the date the claim was originally denied or recouped.

9. Within 60 calendar days of an independent
reviewer's decision, either party to the dispute may file suit
in any court having jurisdiction to review the independent
reviewer's decision to recover any funds awarded by the
independent reviewer to the other party.

D. Independent Review Costs

1. The fee for conducting an independent review shall
be paid to the independent reviewer by the MCO within 30
calendar days of receipt of a bill for services. A provider
shall, within 10 days of the date of the decision of the
independent reviewer, reimburse a MCO for the fee
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associated with conducting an independent review when the
decision of the MCO is upheld. If the provider fails to
submit payment for the independent review within 10 days
from the date of the decision, the MCO may withhold future
payments to the provider in an amount equal to the cost of
the independent review, and the department may prohibit
that provider from future participation in the independent
review process.

2. If the MCO fails to pay the bill for the independent
reviewer's services, the reviewer may request payment
directly from the department from any funds held by the
state that are payable to the MCO.

E. Independent Reviewer Selection Panel

1. The independent reviewer selection panel shall
select and identify an appropriate number of independent
reviewers and determine a uniform rate of compensation to
be paid to each reviewer, not to exceed $2,000 per review.

2. The panel shall consist of the secretary or his/her
duly designated representative, two provider representatives
and two MCO representatives.

3. Each MCO shall utilize only independent reviewers
who are selected in accordance with Act 349 of the 2017
Regular Session of the Louisiana Legislature, and shall
comply with the provisions of this Section in the resolution
of disputed adverse determinations.

F. Penalties

1. An MCO in violation of any provision governing
the independent review process herein may be subject to a
penalty of up to $25,000 per violation.

2. An MCO may be subject to an additional penalty of
up to $25,000 if subject to more than 100 independent
reviews annually and the percentage of adverse
determinations overturned in favor of the provider as a result
of an independent review is greater than 25 percent.

G. Independent Review Applicability

1. Independent review shall not apply to any adverse
determination:

a. associated with a claim filed with an MCO prior
to January 1, 2018, regardless of whether the claim is re-
filed after that date;

b. associated with an adverse determination

involved in litigation or arbitration;
c. not associated with a Medicaid enrollee.

2. Independent review does not otherwise prohibit or
limit any alternative legal or contractual remedy available to
a provider to contest the partial or total denial of a claim for
payment for healthcare services. Any contractual provision
executed between a provider and a MCO which seeks to
limit or otherwise impede the appeal process as set forth in
this Section shall be null, void, and deemed to be contrary to
the public policy of this state.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 44:283 (February
2018).

Chapter 33. Coordinated Care
Network Shared Savings Model

§3301. Participation Requirements

A. In order to participate in the Bayou Health Program
after January 31, 2015, a coordinated care network shared
savings model (CCN-S) must be an entity that operated as a
CCN-S contracted with the department during the period of
February 1, 2012 through January 31, 2015.

B. Participation in the Bayou Health program shared
savings model after January 31, 2015 is for the exclusive
purpose of fully executing provisions of the CCN-S contract
relative to the determinations of savings realized or refunds
due to the department for CCN-S operations during the
period of February 1, 2012 through January 31, 2015.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1577 (June 2011), amended LR 41:932 (May 2015), LR 42:755
(May 2016).

83307. Reimbursement Methodology

A. The department or its fiscal intermediary shall make
lump sum savings payments to the CCN-S, if eligible, as
described in the CCN-S contract.

B. The department will determine savings realized or
refunds due to the department on a periodic basis.

1. The department may make an interim determination
and will make a final determination of savings achieved or
refunds due for each CCN-S for each contract year.

a. Interim determinations may be made for less than
12 months of service during the contract year. For dates of
service with less than 12 months of elapsed time after the
end of the contract period an adjustment for incurred but not
reported (IBNR) claims will be made.

b. Final determinations will not be made for less
than 12 months of service during the contract year. Final
determinations will be made when all dates of service during
the contract year have 12 months of elapsed time from the
last date of service. Final determinations will use data
updated since the interim determination.

2. The determination will calculate the difference
between the actual aggregate cost of authorized services and
the aggregate per capita prepaid benchmark (PCPB).

3. The PCPB will be set on the basis of health status-
based risk adjustment.

a. The health risk of the Medicaid enrollees
enrolled in the CCN-S will be measured using a nationally
recognized risk-assessment model.
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b. Utilizing this information, the PCPBs will be
adjusted to account for the health risk for the enrollees in
each CCN-S relative to the overall population being
measured.

c. The health risk of the enrollees and associated
CCN-S risk scores and the PCPBs will be updated
periodically to reflect changes in risk over time.

4. Costs of the following services will not be included
in the determination of the PCPB. These services include,
but are not limited to:

a. nursing facility;

b. dental services;

c. personal care services (children and adults);
d. hospice;

e. school-based individualized education plan
services provided by a school district and billed through the
intermediate school district;

f.  specified Early Steps Program services;

g. specialized behavioral health services (e.g.
provided by a psychiatrist, psychologist, social worker,
psychiatric advanced nurse practitioner;

h. targeted case management;
i. non-emergency medical transportation;

j. intermediate care facilities for persons with
intellectual disabilities;

k. home and community-based waiver services;
I.  durable medical equipment and supplies; and
m. orthotics and prosthetics.

5. Individual member total cost for the determination
year in excess of an amount specified in the contract will not
be included in the determination of the PCPB, nor will it be
included in actual cost at the point of determination so that
outlier cost of certain individuals and/or services will not
jeopardize the overall savings achieved by the CCN-S.

6. The CCN-S will be eligible to receive up to 60
percent of savings if the actual aggregate costs of authorized
services, including enhanced primary care case management
fees advanced, are determined to be less than the aggregate
PCPB (for the entire CCN-S enrollment).

a.  Shared savings will be limited to five percent of
the actual aggregate costs, including the enhanced primary
care case management fees paid. Such amounts shall be
determined in the aggregate and not for separate enrollment

types.

b. The department may make an interim payment to
the CCN for savings achieved based on the interim
determination. Interim payments shall not exceed 75 percent
of the eligible amount.
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c. The department will make a final payment to the
CCN for savings achieved based on the final determination.
The final payment amount will be up to the difference
between the amount of the interim payment (if any) and the
final amount eligible for distribution.

d. For determination periods during the CCN-S first
two years of operation, any distribution of CCN-S savings
will be contingent upon the CCN meeting the established
“early warning system” administrative performance
measures and compliance under the contract. After the
second year of operation, distribution of savings will be
contingent upon the CCN-S meeting department established
clinical quality performance measure benchmarks and
compliance with the contract.

7. In the event the CCN-S exceeds the PCPB in the
aggregate (for the entire CCN-S enrollment) as calculated in
the final determination, the CCN-S will be required to
refund up to 50 percent of the total amount of the enhanced
primary care case management fees paid to the CCN-S
during the period being determined.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1581 (June 2011), amended LR 40:311 (February 2014), LR
41:932 (May 2015).

Chapter 35. Managed Care
Organization Participation Criteria

83501. Participation Requirements

A. In order to participate in the Bayou Health Program, a
managed care organization must be a successful bidder, be
awarded a contract with the department, and complete the
readiness review.

B. An MCO must:

1. meet the federal definition of an managed care
organization as defined in federal regulations;

2. meet the requirements of R.S. 22:2016 and be
licensed or have a certificate of authority from the Louisiana
Department of Insurance (DOI) pursuant to title 22 of the
Louisiana Revised Statues at the time a proposal is
submitted;

3. be certified by the Louisiana Secretary of State to
conduct business in the state;

4. meet solvency standards as specified in federal
regulations and Title 22 of the Louisiana Revised Statutes;

5. meet NCQA health plan accreditation or agree to
submit an application for accreditation at the earliest
possible date as allowed by NCQA and once achieved,
maintains accreditation through the life of this agreement;

6. have a network capacity to enroll a minimum of
250,000 Medicaid and LaCHIP eligibles; and

7. not have an actual or perceived conflict of interest
that, in the discretion of the department, would interfere or
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give the appearance of possibly interfering with its duties
and obligations under this Rule, the contract and any and all
appropriate guides. Conflict of interest shall include, but is
not limited to, being the fiscal intermediary contractor for
the department; and

8. establish and maintain a performance bond in the
amount specified by the department and in accordance with
the terms of the contract.

9. Except for licensure and financial solvency
requirements, no other provisions of title 22 of the Revised
Statutes shall apply to an MCO participating in the
Louisiana Medicaid Program.

C. An MCO shall ensure the provision of core benefits
and services to Medicaid enrollees as specified in the terms
of the contract.

D. Upon request by the Centers for Medicare and
Medicaid Services, the Office of Inspector General, the
Government Accounting Office, the department or its
designee, an MCO shall make all of its records pertaining to
its contract (services provided there under and payment for
services) with the department available for review,
evaluation and audit. The records shall include, but are not
limited to the following:

1. pertinent books and documents;
2. financial records;
3. medical records and documents; and

4. provider records and documents involving financial
transactions related to the contract.

E. An MCO shall maintain an automated management
information system that collects, analyzes, integrates and
reports data that complies with department and federal
reporting requirements.

1. The MCO shall submit to the department for
approval the MCO’s emergency/contingency plan if the
MCO is unable to provide the data reporting specified in the
contract and department issued guides.

F. An  MCO shall obtain insurance coverage(s)
including, but not limited to, workman’s compensation,
commercial liability, errors and omissions, and reinsurance
as specified in the terms of the contract. Subcontractors, if
any, shall be covered under these policies or have insurance
comparable to the MCQO’s required coverage.

G. An MCO shall provide all financial reporting as
specified in the terms of the contract.

H. An MCO shall secure and maintain a performance
and fidelity bond as specified in the terms of the contract
during the life of the contract.

I. In the event of noncompliance with the contract and
the department’s guidelines, an MCO shall be subject to the
sanctions specified in the terms of the contract including, but
not limited to:

1. corrective action plans;
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2. monetary penalties;
3. temporary management; or

4. suspension and/or termination of the MCO’s
contract.

AUTHORITY NOTE: Promulgated in accordance with R. S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1583 (June 2011), amended LR 41:933 (May 2015), LR
41:2366 (November 2015).

83503. Managed Care Organization Responsibilities

A. The MCO shall be responsible for the administration
and management of its requirements and responsibilities
under the contract with the department and any and all
department issued guides. This includes all subcontracts,
employees, agents and anyone acting for or on behalf of the
MCO.

1. No subcontract or delegation of responsibility shall
terminate the legal obligation of the MCO to the department
to assure that all requirements are carried out.

B. An MCO shall possess the expertise and resources to
ensure the delivery of core benefits and services to members
and to assist in the coordination of covered services, as
specified in the terms of the contract.

1. An MCO shall have written policies and procedures
governing its operation as specified in the contract and
department issued guides.

C. An MCO shall accept enrollees in the order in which
they apply without restriction, up to the enrollment capacity
limits set under the contract.

1. An MCO shall not discriminate against enrollees on
the basis of race, gender, color, national origin, age, health
status, sexual orientation, or need for health care services,
and shall not use any policy or practice that has the effect of
discriminating on any such basis.

D. An MCO shall be required to provide service
authorization, referrals, coordination, and/or assistance in
scheduling the covered services consistent with standards as
defined in the Louisiana Medicaid State Plan and as
specified in the terms of the contract.

E. An MCO shall provide a chronic care management
program as specified in the contract.

F. The MCO shall establish and implement a quality
assessment and performance improvement program as
specified in the terms of the contract and department issued
guides.

G. An MCO shall develop and maintain a utilization
management program including policies and procedures
with defined structures and processes as specified in the
terms of the contract and department issued guides.

H. An MCO shall develop and maintain effective
continuity of care activities which ensure a continuum of
care approach to providing health care services to members.
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I.  The MCO must have administrative and management
arrangements or procedures, including a mandatory
compliance plan, that are designed to guard against fraud
and abuse.

1. The MCO shall comply with all state and federal
laws and regulations relating to fraud, abuse, and waste in
the Medicaid and CHIP program as well all requirements set
forth in the contract and department issued guides.

J. An MCO shall maintain a health information system
that collects, analyzes, integrates and reports data as
specified in the terms of the contract and all department
issued guides.

1. An MCO shall collect data on enrollees and
provider characteristics and on services furnished to
members through an encounter data system as specified in
the contract and all department issued guides.

K. An MCO shall be responsible for conducting routine
provider monitoring to ensure:

1. continued access to care for Medicaid recipients;
and

2. compliance and contract

requirements.

with  departmental

L. An MCO shall ensure that payments are not made to a
provider who is in non-payment status with the department
or is excluded from participation in federal health care
programs (i.e., Medicare, Medicaid, CHIP, etc.).

M. Medical records shall be maintained in accordance
with the terms and conditions of the contract. These records
shall be safeguarded in such a manner as to protect
confidentiality and avoid inappropriate disclosure according
to federal and state law.

N. An MCO shall participate on the department’s
Medicaid Quality Committee to provide recommendations
for the Bayou Health Program.

O. An MCO shall participate on the department’s
established committees for administrative simplification and
quality improvement, which will include physicians,
hospitals, pharmacists, other healthcare providers as
appropriate, and at least one member of the Senate and
House Health and Welfare Committees or their designees.

P. The MCO shall provide both member and provider
services in accordance with the terms of the contract and
department issued guides.

1. The MCO shall submit member handbooks,
provider handbooks, and templates for the provider directory
to the department for approval prior to distribution and
subsequent to any material revisions.

a. The MCO must submit all proposed changes to
the member handbooks and/or provider handbooks to the
department for review and approval in accordance with the
terms of the contract and the department issued guides.

b. After approval has been received from the
department, the MCO must provide notice to the members
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and/or providers at least 30 days prior to the effective date of
any proposed material changes to the plan through updates
to the member handbooks and/or provider handbooks.

Q. The member handbook shall include, but not be
limited to:

1. atable of contents;
2. aqgeneral description regarding:
a. how the MCO operates;
b. member rights and responsibilities;

c. appropriate utilization of services including
emergency room visits for non-emergent conditions;

d. the PCP selection process; and
e. the PCP’s role as coordinator of services;

3. member rights and protections as specified in 42
CFR §438.100 and the MCQO’s contract with the department
including, but not limited to:

a. a member’s right to disenroll from the MCO,
including disenrollment for cause;

b. a member’s right to change providers within the
MCO;

C. any restrictions on the member’s freedom of
choice among MCO providers; and

d. a member’s right to refuse to undergo any
medical service, diagnoses, or treatment, or to accept any
health service provided by the MCO if the member objects
(or in the case of a child, if the parent or guardian objects)on
religious grounds;

4. member  responsibilities, appropriate  and
inappropriate behavior, and any other information deemed
essential by the MCO or the department, including but not
limited to:

a. immediately notifying the MCO if he or she has a
Worker’s Compensation claim, a pending personal injury or
medical malpractice law suit, or has been involved in an auto
accident;

b. reporting to the department if the member has or
obtains another health insurance policy, including employer
sponsored insurance; and

c. a statement that the member is responsible for
protecting his/her identification card and that misuse of the
card, including loaning, selling or giving it to others could
result in loss of the member’s Medicaid eligibility and/or
legal action;

5. the amount, duration, and scope of benefits
available under the MCO’s contract with the department in
sufficient detail to ensure that members have information
needed to aid in understanding the benefits to which they are
entitled including, but not limited to:

a. specialized behavioral health;
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b. information about health education and
promotion programs, including chronic care management;

c. the procedures for obtaining benefits, including
prior authorization requirements and benefit limits;

d. how members may obtain benefits, including
family planning services, from out-of-network providers;

e. how and where to access any benefits that are
available under the Louisiana Medicaid state plan, but are
not covered under the MCO’s contract with the department;

f. information about early and periodic screening,
diagnosis and treatment (EPSDT) services;

g. how transportation is provided, including how to
obtain  emergency and  non-emergency  medical
transportation;

h. the post-stabilization care services rules set forth
in 42 CFR 422.113(c);

i. the policy on referrals for specialty care,
including specialized behavioral health services and other
benefits not furnished by the member’s primary care
provider;

j. for counseling or referral services that the MCO
does not cover because of moral or religious objections, the
MCO is required to furnish information on how or where to
obtain the service;

k. how to make, change, and cancel medical
appointments and the importance of canceling and/or
rescheduling rather than being a “no show”;

I.  the extent to which and how after-hour crisis and
emergency services are provided; and

m. information about the MCQO’s formulary and/or
preferred drug list (PDL), including where the member can
access the most current information regarding pharmacy
benefits;

6. instructions to the member to call the Medicaid
Customer Service Unit toll free telephone number or access
the Medicaid member website to report changes in parish of
residence, mailing address or family size changes;

7. a description of the MCO’s member services and
the toll-free telephone number, fax number, e-mail address
and mailing address to contact the MCO’s Member Services
Unit;

8. instructions on how to request multi-lingual
interpretation and translation services when needed at no
cost to the member. This information shall be included in all
versions of the handbook in English and Spanish;

9. grievance, appeal, and state fair hearing procedures
and time frames as described in 42 CFR §438.400 through
§438.424 and the MCO’s contract with the department; and

10. information regarding specialized behavioral health
services, including but not limited to:
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a. a description of covered behavioral health
services;

b. where and how to access behavioral health
services and behavioral health providers, including

emergency or crisis services;

c. general information on the treatment of
behavioral health conditions and the principles of:

i. adult, family, child, youth and young adult
engagement;

ii. resilience;

iili.  strength-based and evidence-based practices;
and

iv.  best/proven practices;

d. description of the family/caregiver or legal
guardian role in the assessment, treatment, and support for
individuals with an emphasis on promoting engagement,
resilience, and the strengths of individuals and families; and

e. any limitations involving the provision of
information for adult persons who do not want information
shared with family members, including age(s) of consent for
behavioral health treatment, as per 42 CFR part 2.

R. The provider handbook shall include, but not be
limited to:

1. billing guidelines;

2. medical management/utilization review guidelines;
3. case management guidelines;

4. claims processing guidelines and edits;

5. grievance and appeals procedures and process;

6. other policies, procedures, guidelines, or manuals
containing pertinent information related to operations and
pre-processing claims;

7. description of the MCO;

8. core benefits and services the MCO must provide,
including a description of all behavioral health services;

9. information on how to report fraud, waste and
abuse; and

10. information on
members.

obtaining transportation  for

S. The provider directory for members shall be

developed in four formats:

1. a hard copy directory to be made available to
members and potential members upon request;

2. an accurate electronic file refreshed weekly of the
directory in a format to be specified by the department and
used to populate a web-based online directory for members
and the public;

3. an accurate electronic file refreshed weekly of the
directory for use by the enroliment broker; and
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4. a hard copy abbreviated version, upon request by
the enrollment broker.

T. The department shall require all MCOs to utilize the
standard form designated by the department for the prior
authorization of prescription drugs, in addition to any other
currently accepted facsimile and electronic  prior
authorization forms.

1. An MCO may submit the prior authorization form
electronically if it has the capabilities to submit the form in
this manner.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1583 (June 2011), amended LR 39:92 (January 2013), LR 40:66
(January 2014), LR 41:933 (May 2015), LR 41:2366 (November
2015).

83505 Network Access Standards and Guidelines

A. The MCO must maintain and monitor a provider
network that is supported by written agreements and is
sufficient to provide adequate access of healthcare to
enrollees as required by federal law and the terms as set
forth in the contract. The MCO shall adhere to the federal
regulations governing access standards as well as the
specific requirements of the contract and all department
issued guides.

B. The MCO must provide for service delivery out-of-
network for any core benefit or service not available in
network for which the MCO does not have an executed
contract for the provision of such medically necessary
services. Further, the MCO must arrange for payment so that
the Medicaid enrollee is not billed for this service.

C. The MCO shall cover all medically necessary services
to treat an emergency medical condition in the same amount,
duration, and scope as stipulated in the Medicaid State Plan.

1. Emergency medical condition means a medical
condition manifesting itself by acute symptoms of sufficient
severity (including severe pain) that a prudent layperson,
who possesses an average knowledge of health and
medicine, could reasonably expect the absence of immediate
medical attention to result in the following:

a. placing the health of the individual (or, with
respect to a pregnant woman, the health of the woman or her
unborn child) in serious jeopardy;

b. serious impairment to bodily functions; or
c. serious dysfunction of any bodily organ or part.

2. Emergency services means covered inpatient and
outpatient services that are as follows:

a. furnished by a provider that is qualified to furnish
these services under this Section; and

b. needed to evaluate or stabilize an emergency
medical condition.
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3. Post-stabilization care services means covered
services, related to an emergency medical condition, that are
provided after an member is stabilized in order to maintain
the stabilized condition or, under the circumstances
described in 42 CFR §438.114, to improve or resolve the
member's condition.

D. The MCO must maintain a provider network and in-
area referral providers in sufficient numbers, as determined
by the department, to ensure that all of the required core
benefits and services are available and accessible in a timely
manner in accordance with the terms and conditions in the
contract and department issued guide.

E. Any pharmacy or pharmacist participating in the
Medicaid Program may participate as a network provider if
licensed and in good standing with the Louisiana State
Board of Pharmacy and accepts the terms and conditions of
the contract offered to them by the MCO.

1. The MCO shall not require its members to use mail
service pharmacy.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1585 (June 2011), amended LR 39:92 (January 2013), LR
41:935 (May 2015).

§3507. Benefits and Services

A. Core benefits and services shall be furnished in an
amount, duration, and scope that is no less than the amount,
duration, and scope for the same services furnished to
enrollees under Louisiana Medicaid state plan.

1. Core benefits and services shall be defined as those
health care services and benefits required to be provided to
Medicaid MCO members enrolled in the MCO as specified
under the terms of the contract and department issued
guides.

2. Covered services shall be defined as those health
care services and benefits to which a Medicaid and LaCHIP
eligible individual is entitled to under the Louisiana
Medicaid state plan.

B. The MCO:

1. shall ensure that medically necessary services,
defined in LAC 50:1.1101, are sufficient in amount, duration,
or scope to reasonably be expected to achieve the purpose
for which the services are being furnished;

2. may not arbitrarily deny or reduce the amount,
duration, or scope of a required service because of diagnosis,
type of illness, or condition of the member;

3. may place appropriate limits on a service:

a. on the basis of certain criteria, such as medical
necessity; or

b. for the purpose of utilization control, provided
the services furnished can reasonably be expected to achieve
their purpose;
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4. shall provide core benefits and services as outlined
and defined in the contract and shall provide medically
necessary and appropriate care to Medicaid MCO Program
members;

5. shall provide all of the core benefits and services
consistent with, and in accordance with, the standards as
defined in the Title XIX Louisiana Medicaid state plan:

a. the MCO may exceed the limits as specified in
the minimum service requirements outlined in the contract;

b. no medical service limitation can be more
restrictive than those that currently exist under the Title XIX
Louisiana Medicaid State Plan;

6. shall provide pregnancy-related services that are
necessary for the health of the pregnant woman and fetus, or
that have become necessary as a result of being pregnant and
includes, but is not limited to prenatal care, delivery,
postpartum care, and family planning/interconception care
services for pregnant women in accordance with federal
regulations; and

7. shall establish a pharmaceutical and therapeutics (P
and T) committee or similar committee for the development
of its formulary and the PDL.

C. If the MCO elects not to provide, reimburse for, or
provide coverage of a counseling or referral service because
of an objection on moral or religious grounds, the MCO
must furnish information about the services it does not cover
in accordance with §1932(b)(3)(B)(ii) of the Social Security
Act and federal regulations by notifying:

1. the department in its response to the department’s
request for proposals (RFP) or whenever it adopts the policy
during the term of the contract;

2. the potential enrollees before and during enrollment
in the MCO,;

3. enrollees within 90 days after adopting the policy
with respect to any particular service; and

4. members through the inclusion of the information
in the member handbook.

D. The following is a summary listing of the core
benefits and services that an MCO is required to provide:

1. inpatient hospital services;
outpatient hospital services;

2

3. ancillary medical services;

4. organ transplant-related services;
5.

family planning services as specified in 42 CFR
8431.51(b)(2) (not applicable to an MCO operating under a
moral and religious objection as specified in the contract);

6. EPSDT/well child visits, excluding dental services;
7. emergency medical services;

8. communicable disease services;
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9. durable medical equipment and certain supplies;
10. prosthetics and orthotics;

11. emergency and medical

transportation;

non-emergency

12. home health services;

13. basic and specialized behavioral health services,
including applied behavior analysis (ABA) -based therapy
services, excluding Coordinated System of Care services;

14. school-based health clinic services provided by the
Office of Public Health certified school-based health clinics;

15. physician services;
16. maternity services;
17. chiropractic services;

18. rehabilitation therapy services

occupational, and speech therapies);

(physical,

19. pharmacy  services  (outpatient  prescription
medicines dispensed, with the exception of those who are
enrolled in Bayou Health for behavioral health services only,
or the contractual responsibility of another Medicaid
managed care entity):

a. specialized behavioral health only members will
receive pharmacy services through legacy Medicaid;

20. hospice services;

21. personal care services (age 0-20);

22. pediatric day healthcare services;

23. audiology services;

24. ambulatory surgical services;

25. laboratory and radiology services;

26. emergency and surgical dental services;

27. clinic services;

28. pregnancy-related services;

29. pediatric and family nurse practitioner services;

30. licensed mental health professional services,
including advanced practice registered nurse (APRN)
services;

31. federally qualified health center
health clinic (RHC) services;

(FQHC)/rural

32. early stage renal disease (ESRD) services;

33. optometry services;

34. podiatry services;

35. rehabilitative services, including crisis stabilization;
36. respiratory services; and

37. other services as required which incorporate the
benefits and services covered under the Medicaid State Plan,
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including the essential health benefits provided in 42 CFR
440.347.

NOTE: This overview is not all inclusive. The contract, policy
transmittals, state plan amendments, regulations, provider
bulletins, provider manuals, published fee schedules, and guides
issued by the department are the final authority regarding
services.

E. Transition Provisions

1. In the event a member transitions from an MCO
included status to an MCO excluded status or MCO
specialized behavioral health only status before being
discharged from a hospital and/or rehabilitation facility, the
cost of the entire admission will be the responsibility of the
MCO. This is only one example and does not represent all
situations in which the MCO is responsible for cost of
services during a transition.

2. In the event a member is transitioning from one
MCO to another and is hospitalized at 12:01 a.m. on the
effective date of the transfer, the relinquishing MCO shall be
responsible for both the inpatient hospital charges and the
charges for professional services provided through the date
of discharge. Services other than inpatient hospital will be
the financial responsibility of the receiving MCO.

F. The core benefits and services provided to the
members shall include, but are not limited to, those services
specified in the contract.

1. Policy transmittals, State Plan amendments,
regulations, provider bulletins, provider manuals, and fee
schedules, issued by the department are the final authority
regarding services.

G. Excluded Services

1. The following services will continue to be
reimbursed by the Medicaid Program on a fee-for-service
basis, with the exception of dental services which will be
reimbursed through a dental benefits prepaid ambulatory
health plan under the authority of a 1915(b) waiver. The
MCO shall provide any appropriate referral that is medically
necessary. The department shall have the right to incorporate
these services at a later date if the member capitation rates
have been adjusted to incorporate the cost of such service.
Excluded services include:

a. services provided through the
Program (IDEA Part C Program services);

Early-Steps

b. intermediate care facility services for persons
with intellectual disabilities;

c. personal care services (age 21 and over);

d. nursing facility services;

EXCEPTION: Skilled nursing facility services may be utilized
for members who transition from acute care hospital services
as a step-down continuum of care.

e. individualized education plan services provided
by a school district and billed through the intermediate
school district, or school-based services funded with
certified public expenditures;
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f. targeted case management services; and

g. all OAAS/OCDD home and community-based
§1915(c) waiver services.

H. Utilization Management

1. The MCO shall develop and maintain policies and
procedures with defined structures and processes for a
utilization management (UM) program that incorporates
utilization review. The program shall include service
authorization and medical necessity review and comply with
the requirements set forth in this Section, the contract and
department issued guides.

a. The MCO shall submit UM policies and
procedures to the department for written approval annually
and subsequent to any revisions.

2. The UM Program policies and procedures shall, at a
minimum, include the following requirements:

a. the individual(s) who is responsible for
determining medical necessity, appropriateness of care, level
of care needed, and denying a service authorization request
or authorizing a service in amount, duration or scope that is
less than requested, must meet the following requirements.
The individual shall:

i. be a licensed clinical professional with
appropriate clinical expertise in the treatment of a member’s
condition or disease;

ii. have no history of disciplinary action or
sanctions, including loss of staff privileges or participation
restrictions that have been taken or are pending such action
by any hospital, governmental agency or unit, or regulatory
body, that raise a substantial question as to the clinical peer
reviewer’s physical, mental, or professional competence or
moral character; and

iii.  attest that no adverse determination will be
made regarding any medical procedure or service outside of
the scope of such individual’s expertise;

b. the methodology utilized to evaluate the clinical
necessity, appropriateness, efficacy, or efficiency of health
care services;

c. the data sources and clinical review criteria used
in decision making;

d. the appropriateness of clinical review shall be
fully documented;

e. the process for conducting informal

reconsiderations for adverse determinations;

f. mechanisms to ensure consistent application of
review criteria and compatible decisions;

g. data collection processes and analytical methods
used in assessing utilization of healthcare services; and

h. provisions for assuring confidentiality of clinical
and proprietary information.
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3. The UM Program’s medical management and
medical necessity review criteria and practice guidelines
shall be reviewed annually and updated periodically as
appropriate. The MCO shall use the medical necessity
definition as set forth in LAC 50:1.1101 for medical
necessity determinations.

a. Medical management and medical
review criteria and practice guidelines shall:

necessity

i. be objective and based on valid and reliable
clinical evidence or a consensus of health care professionals
in the particular field,;

ii.  consider the needs of the members;

iii. be adopted in consultation with contracting
health care professionals; and

iv. be disseminated to all affected providers,
members, and potential members upon request.

b. The MCO must identify the source of the medical
management criteria used for the review of medical
necessity and for service authorization requests.

i.  The vendor must be identified if the criteria are
purchased.

ii.  The association or society must be identified if
the criteria are developed/recommended or endorsed by a
national or state health care provider association or society.

iii.  The guideline source must be identified if the
criteria are based on national best practice guidelines.

iv.  The individuals who will make medical
necessity determinations must be identified if the criteria are
based on the medical training, qualifications, and experience
of the MCO medical director or other qualified and trained
professionals.

4. The MCO shall ensure that only licensed clinical
professionals with appropriate clinical expertise in the
treatment of a member’s condition or disease shall determine
service authorization request denials or authorize a service in
an amount, duration or scope that is less than requested.

5. The MCO shall ensure that compensation to
individuals or entities that conduct UM activities is not
structured to provide incentives for the individual or entity to
deny, limit, or discontinue medically necessary covered
services to any member in accordance with 42 CFR
8438.6(h), 42 CFR 8§422.208, and 42 CFR §422.210.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

NOTE: HISTORICAL NOTE: Promulgated by the
Department of Health and Hospitals, Bureau of Health Services Financing,
LR 37:1585 (June 2011), amended LR 39:92 (January 2013), repromulgated
LR 39:318 (February 2013), LR 41:936 (May 2015), LR 41:2367
(November 2015), LR 42:755 (May 2016), amended the Department of
Health, Bureau of Health Services Financing, LR 44:61 (January 2018), LR
44:1253 (July 2018), LR 44:1902 (October 2018).
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§3509. Reimbursement Methodology

A. Payments to an MCO. The department, or its fiscal
intermediary, shall make monthly capitation payments to the
MCO based on a per member, per month (PMPM) rate.

1. The department will establish monthly capitation
rates within an actuarially sound rate range certified by its
actuaries. Consistent with all applicable federal rules and
regulations, the rate range will initially be developed using
fee-for-service claims data, Bayou Health shared savings
claims data, Bayou Health managed care organization
encounter data, Louisiana Behavioral Health Partnership
(LBHP) encounter data, financial data reported by Bayou
Health managed care organizations and the LBHP statewide
management organization, supplemental ad hoc data, and
actuarial analyses with appropriate adjustments.

2. As the Bayou Health managed care program
matures and fee-for-service, shared savings and LBHP data
are no longer available, there will be increasing reliance on
Bayou Health managed care organization encounter data
and/or financial data to set future rates, subject to
comparable adjustments.

3. Capitation rates will be set for all MCOs at the
beginning of each contract period and will be periodically
reviewed and adjusted as deemed necessary by the
department.

4. Capitation rates will be risk-adjusted for the health
of Medicaid enrollees enrolled in the MCO as appropriate.

a. The health risk of the Medicaid enrollees
enrolled in the MCO will be measured using a national-
recognized risk-assessment model.

b. Utilizing this information, the capitation rates
will be adjusted to account for the health risk of the enrollees
in each MCO relative to the overall population being
measured.

c. The health risk of the members and associated
MCO risk scores will be updated periodically to reflect
changes in risk over time.

d. The department will provide the MCO with
advance notice of any major revision to the risk-adjustment
methodology.

5. Kick Payments. MCOs may be reimbursed a one-
time supplemental lump sum payment, hereafter referred to
as a “kick payment”, for the provision of certain services
that meet specific conditions, in an amount determined by
the department’s actuaries.

a. The kick payment is intended to cover the cost of
a specific care event or treatment. Payment will be made to
the MCO upon submission of satisfactory evidence of the
event or treatment.

b. Only one kick payment will be made per event or
treatment.

6. Capitation rates related to pharmacy services will
be adjusted to account for pharmacy rebates.
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7. The department, or its fiscal intermediary, may
reimburse an MCO’s monthly capitation payments or kick
payments in the aggregate on a lump sum basis when
administratively necessary.

B. As Medicaid is the payor of last resort, an MCO must
agree to accept the PMPM rate as payment-in-full from the
department and agree not to seek additional payment from a
member for any unpaid cost.

C. The MCO rate does not include graduate medical
education payments or disproportionate share hospital
payments. These supplemental payments will be made to
applicable providers outside the PMPM rate by the
department according to methodology consistent with
existing Rules.

D. An MCO shall assume 100 percent liability for any
expenditure above the PMPM rate.

E. The MCO shall meet all financial
requirements specified in the terms of the contract.

F. An MCO shall have a medical loss ratio (MLR) for
each MLR reporting year, which shall be a calendar year.

reporting

1. Following the end of the MLR reporting year, an
MCO shall provide an annual MLR report, in accordance
with the financial reporting guide issued by the department.

2. The annual MLR report shall be limited to the
MCO’s medical loss ratio for services provided to Medicaid
enrollees and payment received under the contract with the
department, separate from any other products the MCO may
offer in the state of Louisiana.

3. An MLR shall be reported in the aggregate,
including all services provided under the contract.

a. The aggregate MLR shall not be less than 85
percent using definitions for health care services, quality
initiatives and administrative cost as specified in 45 CFR
Part 158. If the aggregate MLR is less than 85 percent, the
MCO will be subject to refund the difference, within the
timeframe specified, to the department. The portion of any
refund due the department that has not been paid, within the
timeframe specified, will be subject to interest at the current
Federal Reserve Board lending rate or in the amount of 10
percent per annum, whichever is higher.

b. The department may request MLR reporting that
distinguishes physical and basic behavioral health from
specialized behavioral health. Neither the 85 percent
minimum nor the refund applicable to the aggregate shall
apply to distinct MLRs reported.

4. The department shall provide for an audit of the
MCO’s annual MLR report and make public the results
within 60 calendar days of finalization of the audit.

G. Any cost sharing imposed on Medicaid members
must be in accordance with the federal regulations governing
cost sharing and cannot exceed the amounts reflected in the
Louisiana Medicaid State Plan, but the amounts can be less
than the cost sharing levels in the State Plan.
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H. The department may adjust the PMPM rate, during
the term of the contract, based on:

1. changes to core benefits and services included in
the capitation rate;

2. changes to Medicaid population groups eligible to
enroll in an MCO;

3. changes in federal requirements; and/or

4. legislative and

constraints.

appropriations budgetary

I.  Any adjusted rates must continue to be actuarially
sound and will require an amendment to the contract.

J. The MCO shall not assign its rights to receive the
PMPM payment, or its obligation to pay, to any other entity.

1. At its option, the department may, at the request of
the MCO, make payment to a third party administrator.

2.-3.a. Reserved.

K. In the event that an incorrect payment is made to the
MCO, all parties agree that reconciliation will occur.

1. If an error or overcharge is discovered by the
department, it will be handled in accordance with the terms
and conditions of the contract.

L. Network Provider Reimbursement

1. Reimbursement for covered services shall be equal
to or greater than the published Medicaid fee-for-service rate
in effect on the date of service, unless mutually agreed by
both the plan and the provider in the provider contract to pay
otherwise.

a. The MCO shall pay a pharmacy dispensing fee,
as defined in the contract, at a rate no less than the minimum
rate specified in the terms of the contract.

2. The MCO’s subcontract with the network provider
shall specify that the provider shall accept payment made by
the MCO as payment-in-full for core benefits and services
provided and shall not solicit or accept any surety or
guarantee of payment from the department or the member.

a. The term “member” shall include the patient,
parent(s), guardian, spouse or any other legally responsible
person of the member being served.

3. The MCO shall not enter into alternative payment
arrangements with federally qualified health centers
(FQHCs) or rural health clinics (RHCs) as the MCO is
required to reimburse these providers according to the
published FQHC/RHC Medicaid prospective payment
schedule rate in effect on the date of service, whichever is
applicable.

M. Out-of-Network Provider Reimbursement

1. The MCO is not required to reimburse more than
90 percent of the published Medicaid fee-for-service rate in
effect on the date of service to out-of-network providers to
whom they have made at least three documented attempts to
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include the provider in their network as per the terms of the
contract.

2. If three attempts to contract with the provider prior
to the delivery of the medically necessary service have not
been documented, the MCO shall reimburse the provider the
published Medicaid fee-for-service rate in effect on the date
of service.

3. The MCO is not required to reimburse pharmacy
services delivered by out-of-network providers. The MCO
shall maintain a system that denies the claim at the point-of-
sale for providers not contracted in the network.

N. Reimbursement for Emergency Services for In-
Network or Out-of-Network Providers

1. The MCO is financially responsible for ambulance
services, emergency and urgently needed services and
maintenance, and post-stabilization care services in
accordance with the provisions set forth in 42 CFR
8422.113.

2. The reimbursement rate for medically necessary
emergency services shall be no less than the published
Medicaid fee-for-service rate in effect on the date of service,
regardless of whether the provider that furnished the services
has a contract with the MCO.

a. The MCO may not concurrently or
retrospectively reduce a provider’s reimbursement rate for
these emergency services, including ancillary and diagnostic
services, provided during an episode of care.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1587 (June 2011), amended LR 39:92 (January 2013), LR
41:937 (May 2015), LR 41:2367 (November 2015), LR 42:755
(May 2016), amended by the Department of Health, Bureau of
Health Services Financing, LR 45:1771 (December 2019).

83511 Prompt Pay of Claims

A. Network Providers. All subcontracts executed by the
MCO shall comply with the terms in the contract.
Requirements shall include at a minimum:

1. the name and address of the official payee to whom
payment shall be made;

2. the full disclosure of the method and amount of
compensation or other consideration to be received from the
MCO; and

3. the standards for the receipt and processing of
claims are as specified by the department in the MCQO’s
contract with the department and department issued guides.

B. Network and Out-of-Network Providers

1. The MCO shall make payments to its network
providers, and out-of-network providers, subject to the
conditions outlined in the contract and department issued
guides.
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a. The MCO shall pay 90 percent of all clean
claims, as defined by the department, received from each
provider type within 15 business days of the date of receipt.

b. The MCO shall pay 99 percent of all clean claims
within 30 calendar days of the date of receipt.

c. The MCO shall pay annual interest to the
provider, at a rate specified by the department, on all clean
claims paid in excess of 30 days of the date of receipt. This
interest payment shall be paid at the time the claim is fully
adjudicated for payment.

2. Medicaid claims must be filed within 365 days of
the date of service.

a. The provider may not submit an original claim
for payment more than 365 days from the date of service,
unless the claim meets one of the following exceptions:

i. the claim is for a member with retroactive
Medicaid eligibility and must be filed within 180 days from
linkage into an MCO;

ii.  the claim is the Medicare claim and shall be
submitted within 180 days of Medicare adjudication; and

iii.  the claim is in compliance with a court order to
carry out hearing decisions or agency corrective actions
taken to resolve a dispute, or to extend the benefits of a
hearing decision or corrective action.

3. The MCO and all providers shall retain any and all
supporting financial information and documents that are
adequate to ensure that payment is made in accordance with
applicable federal and state laws.

a. Any such documents shall be retained for a
period of at least six years or until the final resolution of all
litigation, claims, financial management reviews, or audits
pertaining to the contract.

4. There shall not be any restrictions on the right of
the state and federal government to conduct inspections
and/or audits as deemed necessary to assure quality,
appropriateness or timeliness of services and reasonableness
of costs.

C. Claims Management

1. The MCO shall process a provider’s claims for
covered services provided to members in compliance with
all applicable state and federal laws, rules and regulations as
well as all applicable MCO policies and procedures
including, but not limited to:

a. claims format requirements;
b. claims processing methodology requirements;

c. explanation of benefits and related function
requirements;

d. processing of payment errors;
e. notification to providers requirements; and

f.  timely filing.



Title 50, Part |

D. Provider Claims Dispute
1. The MCO shall:

a. have an internal claims dispute procedure that is
in compliance with the contract and department issued guide
and approved by the department;

b. contract with independent reviewers to review
disputed claims;

c. systematically capture the status and resolution of
all claim disputes as well as all associate documentation; and

d. Report the status of all disputes and their
resolution to the department on a monthly basis as specified
in the contract and department issued guides.

E. Claims Payment Accuracy Report

1. The MCO shall submit an audited claims payment
accuracy percentage report to the department on a monthly
basis as specified in the contract and department issued
MCO guides.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1589 (June 2011), amended LR 41:938 (May 2015), LR 42:276
(February 2016).

Chapter 37. Grievance and Appeal
Process

Subchapter A. Member Grievances
and Appeals

§3701. Introduction

A. An MCO must have a grievance system for Medicaid
enrollees that complies with federal regulations. The MCO
shall establish and maintain a procedure for the receipt and
prompt internal resolution of all grievances and appeals in
accordance with all applicable state and federal laws and as
specified in the contract and all department issued guides.

B. The MCO’s grievance and appeals procedures, and
any changes thereto, must be approved in writing by the
department prior to their implementation and must include,
at a minimum, the requirements set forth herein.

1. The MCO shall refer all members who are
dissatisfied, in any respect, with the MCO or its
subcontractor to the MCO's designee who is authorized to
review and respond to grievances and to require corrective
action.

2. The member must exhaust the MCQO’s internal
grievance/appeal process prior to accessing the state fair
hearing process.

C. The MCO shall not create barriers to timely due
process. If the number of appeals reversed by the state fair
hearing process exceeds 10 percent of appeals received
within a 12 month period, the MCO may be subject to
sanctions.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1589 (June 2011), amended LR 41:938 (May 2015).

83703. Definitions
Adverse Benefit Determination—any of the following:

1. the denial or limited authorization of a requested
service, including determinations based on the type or level
of service, requirements for medical necessity,
appropriateness, setting, or effectiveness of a covered
benefit;

2. the reduction, suspension, or termination of a
previously authorized service;

3. the denial, in whole or in part, of payment for a
service;

4. the failure to provide services in a timely manner,
as defined by the state;

5. the failure of an MCO to act within the timeframes
provided in 42 CFR 8§438.408(b)(1) and (2) regarding the
standard resolution of grievances and appeals;

6. the denial of a member’s request to dispute a
financial liability, including cost sharing, copayments,
premiums, deductible, coinsurance, and other member
financial liabilities.

Appeal—a request for review of an adverse benefit
determination as defined in this Section.

Grievance—an expression of dissatisfaction about any
matter other than an adverse benefit determination.
Grievances may include, but are not limited to:

1. the quality of care or services provided,;

2. aspects of interpersonal
rudeness of a provider or employee;

relationships, such as

3. failure to respect the member’s rights regardless of
whether remedial action is requested; or

4. the member’s rights to dispute an extension of time
proposed by the MCO to make an authorization decision.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1589 (June 2011), amended LR 41:939 (May 2015), amended
by the Department of Health, Bureau of Health Services Financing,
LR 44:285 (February 2018).

83705. General Provisions
A. The MCO must have a system in place for members
that includes a grievance process, an appeal process, and

access to the state fair hearing process once the MCO’s
appeal process has been exhausted.

B. Filing Requirements
1. Authority to File. A member, or a representative of
his/her choice, including a provider acting on behalf of the
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member and with the member’s written consent, may file a
grievance and an MCO level appeal. Once the MCO’s
appeals process has been exhausted, a member or his/her
representative, with the member’s written consent, may
request a state fair hearing.

a. An MCO’s provider, acting on behalf of the
member and with his/her written consent, may file a
grievance, appeal, or request a state fair hearing on behalf of
a member.

2. Filing Timeframes. The member, or a representative
or provider acting on the member’s behalf and with his/her
written consent, may file an appeal within 60 calendar days
from the date on the MCO’s notice of adverse benefit
determination.

3. Filing Procedures

a.  The member may file a grievance either orally or
in writing with the MCO.

b. The member, or a representative or provider
acting on the member’s behalf and with the member’s
written consent, may file an appeal either orally or in
writing. Oral appeals must be followed by a signed, written
appeal unless the member requested an expedited appeal.

C. Grievance Notice and Appeal Procedures

1. The MCO shall ensure that all members are
informed of the state fair hearing process and of the MCQO's
grievance and appeal procedures.

a. The MCO shall provide a member handbook to
each member that shall include descriptions of the MCQO's
grievance and appeal procedures.

b. Forms to file grievances, appeals, concerns, or
recommendations to the MCO shall be available through the
MCO, and must be provided to the member upon request.
The MCO shall make all forms easily available on its
website.

D. Grievance and Appeal Records

1. The MCO must maintain records of grievances and
appeals. A copy of the grievance logs and records of the
disposition of appeals shall be retained for 10 years. If any
litigation, claim negotiation, audit, or other action involving
the documents or records has been started before the
expiration of the 10-year period, the records shall be retained
until completion of the action and resolution of issues which
arise from it or until the end of the regular 10-year period,
whichever is later.

E. All state fair hearing requests shall be sent directly to
the state designated entity.

F. The MCO will be responsible for promptly
forwarding any adverse decisions to the department for
further review and/or action upon request by the department
or the MCO member.

G. The department may submit recommendations to the
MCO regarding the merits or suggested resolution of any
grievance or appeal.
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H. Information to Providers and Subcontractors. The
MCO must provide the information about the grievance
system as specified in federal regulations to all providers and
subcontractors at the time they enter into a contract.

I.  Recordkeeping and Reporting Requirements. Reports
of grievances and resolutions shall be submitted to the
department as specified in the contract. The MCO shall not
modify the grievance system without the prior written
approval of the department.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1590 (June 2011), amended LR 41:939 (May 2015), LR
41:2368 (November 2015), amended by the Department of Health,
Bureau of Health Services Financing, LR 44:285 (February 2018).

§3707. Handling of Member Grievances and Appeals

A. In handling grievances and appeals, the MCO must
meet the following requirements:

1. give members any reasonable assistance in
completing forms and taking other procedural steps. This
includes, but is not limited to, providing interpreter services
and toll-free telephone numbers that have adequate
TTY/TTD and interpreter capability;

2. acknowledge receipt of each grievance and appeal;

3. ensure that the individuals who make decisions on
grievances and appeals are individuals who:

a. were not involved in any previous level of review
or decision-making, nor a subordinate of any such
individual; and

b. if deciding on any of the following issues, are
individuals who have the appropriate clinical expertise, as
determined by the department, in treating the member's
condition or disease:

i. an appeal of a denial that is based on lack of
medical necessity;

ii. a grievance regarding denial of expedited
resolution of an appeal; or

iii. a grievance or appeal that involves clinical
issues.

B. Special Requirements for Appeals
1. The process for appeals must:

a. provide that oral inquiries seeking to appeal an
action are treated as appeals (to establish the earliest possible
filing date for the appeal) and must be confirmed in writing,
unless the member or the provider requests expedited
resolution;

b. provide the member a reasonable opportunity to
present evidence and allegations of fact or law in person as
well as in writing. The MCO must inform the member of the
limited time available for this in the case of expedited
resolution;
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c. provide the member and his/her representative an
opportunity, before and during the appeals process, to
examine the member's case file, including medical records,
any other documents and records, and any new or additional
evidence considered, relied upon, or generated by the MCO
during the appeals process. This information must be
provided free of charge and sufficiently in advance of the
resolution timeframe for appeals; and

d. include, as parties to the appeal:
i.  the member and his/her representative; or

ii.  the legal representative of a deceased member's
estate.

2. The MCO?’s staff shall be educated concerning the
importance of the grievance and appeal procedures and the
rights of the member and providers.

3. The appropriate individual or body within the MCO
having decision making authority as part of the grievance
and appeal procedures shall be identified.

4. Failure to Make a Timely Decision

a. Appeals shall be resolved no later than the stated
time frames and all parties shall be informed of the MCO’s
decision.

b. If a determination is not made by the contractual
time frames, the member’s request will be deemed to have
been exhausted and the member may initiate a state fair
hearing.

5.  The MCO shall inform the member that he/she may
seek a state fair hearing if the member is not satisfied with
the MCO’s decision in response to an appeal.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1590 (June 2011), amended LR 41:940 (May 2015), amended
by the Department of Health, Bureau of Health Services Financing,
LR 44:286 (February 2018).

83709. Notice of Adverse Benefit Determination

A. Language and Format Requirements. The notice must
be in writing and must meet the language and format
requirements of federal regulations in order to ensure ease of
understanding. Notices must also comply with the standards
set by the department relative to language, content, and
format.

B. Content of Notice. The notice must explain the
following:

1. the adverse benefit determination the MCO or its
subcontractor has taken or intends to take;

2. the reasons for the adverse benefit determination,
including the right of the member to be provided upon
request and free of charge, reasonable access to and copies
of all documents, records, and other information relevant to
the member’s adverse benefit determination;
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3. the member's right to file an appeal with the MCO;

4. the member’s right to request a state fair hearing
after the MCO’s one-level appeal process has been
exhausted;

5. the procedures for exercising the rights specified in
this Section;

6. the circumstances under which expedited resolution
is available and the procedure to request it; and

7. the member’s right to have previously authorized
services continue pending resolution of the appeal, the
procedure to make such a request, and the circumstances
under which the member may be required to pay the costs of
these services.

C. Notice Timeframes. The MCO must mail the notice
within the following timeframes:

1. for termination, suspension, or reduction of
previously authorized Medicaid-covered services, at least 10
days before the date of action, except as permitted under
federal regulations;

2. for denial of payment, at the time of any action
taken that affects the claim; or

3. for standard service authorization decisions that
deny or limit services, as expeditiously as the member's
health condition requires and within 14 calendar days
following receipt of the request for service. A possible
extension of up to 14 additional calendar days may be
granted under the following circumstances:

a. the member, or his/her representative or a
provider acting on the member’s behalf, requests an
extension; or

b. the MCO justifies (to the department upon
request) that there is a need for additional information and
that the extension is in the member's interest.

D. If the MCO extends the timeframe in accordance with
this Section, it must:

1. give the member written notice of the reason for the
decision to extend the timeframe;

2. inform the member of the right to file a grievance if
he/she disagrees with that decision; and

3. issue and carry out its determination as
expeditiously as the member's health condition requires, but
no later than the date that the extension expires.

E. For service authorization decisions not reached within
the timeframes specified in this Section, this constitutes a
denial and is thus an adverse action on the date that the
timeframes expire.

1. For expedited service authorization decisions where
a provider indicates, or the MCO determines, that following
the standard timeframe could seriously jeopardize the
member's life, health, or ability to attain, maintain, or regain
maximum function, the MCO must make an expedited
authorization decision and provide notice as expeditiously as
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the member’s health condition requires, but no later than 72
hours after receipt of the request for service.

2. The MCO may extend the 72-hour time period by
up to 14 calendar days if the member or provider acting on
behalf of the member requests an extension, or if the MCO
justifies (to the department upon request) that there is a need
for additional information and that the extension is in the
member's interest.

F. The department shall conduct random reviews to
ensure that members are receiving such notices in a timely
manner.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1591 (June 2011), amended LR 41:940 (May 2015), amended
by the Department of Health, Bureau of Health Services Financing,
LR 44:286 (February 2018).

§3711. Resolution and Notification

A. The MCO must resolve each grievance and appeal,
and provide notice as expeditiously as the member’s health
condition requires, within the timeframes established in this
Section. The MCO must provide written notice to all
members who filed a grievance whether the grievance was
filed with the MCO or the department.

B. Specific Timeframes

1. For standard disposition of a grievance and notice
to the affected parties, the timeframe is established as 30
days, or the timeframe established by the department, not to
exceed 90 days, from the day the MCO receives the
grievance.

2. For standard resolution of an appeal and notice to
the affected parties, the timeframe is established as 30
calendar days from the day the MCO receives the appeal.

3. For expedited resolution of an appeal and notice to
affected parties, the timeframe is established as 72 hours or
as expeditiously as the member’s health requires after the
MCO receives the appeal.

C. Extension of Timeframes

1. The MCO may extend the timeframes by up to 14
calendar days under the following circumstances:

a. the member requests the extension; or

b. the MCO shows to the satisfaction of the
department, upon its request, that there is need for additional
information and that the delay is in the member's interest.

D. If the MCO extends the timeframes for any extension
not requested by the member, it must give the member
written notice of the reason for the delay.

E. Format of Notice

1. The MCO shall follow the method specified by the
department to notify a member of the disposition of a
grievance.
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2. For all appeals, the MCO must provide written
notice of the resolution.

3. For notice of an expedited resolution, the MCO
must provide written notice of the resolution and also make
reasonable efforts to provide oral notice.

F. Content of Notice of Appeal Resolution. The written
notice of the resolution must include, at a minimum, the
following information:

1. the results of the resolution process and the date it
was completed;

2. for appeals not resolved wholly in favor of the
members:

a. the right to request a state fair hearing and the
procedure to make the request;

b. the right to request to receive previously
authorized services during the hearing process and the
procedure to make such a request; and

c. that the member may be held liable for the cost of
those services if the hearing decision upholds the MCO’s
action.

G. Requirements for State Fair Hearings

1. The department shall comply with the federal
regulations governing fair hearings. The MCO shall comply
with all of the requirements as outlined in the contract and
department issued guides.

2. If the member has exhausted the MCO’s one-level
appeal procedures, the member may initiate a state fair
hearing within 120 days from the date of the MCO’s notice
of appeal resolution.

3. The parties to the state fair hearing include the
MCO as well as the member and his/her representative or
the representative of a deceased member's estate.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
41:941 (May 2015), amended by the Department of Health, Bureau
of Health Services Financing, LR 44:286 (February 2018).

§3713. Expedited Resolution of Appeals

A. The MCO must establish and maintain an expedited
review process for appeals when the MCO determines
(either from a member’s request or indication from the
provider making the request on the member's behalf or in
support of the member's request) that taking the time for a
standard resolution could seriously jeopardize the member's
life or health or ability to attain, maintain, or regain
maximum function.

B. If the MCO denies a request for expedited resolution
of an appeal, it must:

1. transfer the appeal to the timeframe for standard
resolution; and
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2. make reasonable efforts to give the member prompt
oral notice of the denial, and follow up within two calendar
days with a written notice of the reason for the decision to
extend the timeframe and inform the member of the right to
file a grievance if he/she disagrees with the decision.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
41:941 (May 2015), amended by the Department of Health, Bureau
of Health Services Financing LR 44:287 (February 2018).

83715. Continuation of Services during the Pending
MCO Appeal or State Fair Hearing
[Formerly LAC 50:1.3711]

A. Timely Filing—filing on or before the later of the
following:

1. within 10 calendar days of the MCO’s mailing of
the notice of adverse benefit determination; or

2. the intended effective date of the MCQO’s proposed
adverse benefit determination.

B. Continuation of Benefits. The MCO must continue
the member’s benefits if the:

1. member or the provider, with the member’s written
consent, files the appeal timely;

2. appeal involves the termination, suspension, or
reduction of a previously authorized course of treatment;

3. services were ordered by an authorized provider;

4. original period covered by the
authorization has not expired; and

original

5. member timely files for continuation of benefits.
C. Duration of Continued or Reinstated Benefits

1. If, at the member's request, the MCO continues or
reinstates the member's benefits while the appeal is pending,
the benefits must be continued until one of following occurs:

a. the member withdraws the appeal or request for
state fair hearing;

b. 10 calendar days pass after the MCO mails the
notice providing the resolution of the appeal against the
member, unless the member has requested a state fair
hearing with continuation of benefits, within the 10-day
timeframe, until a state fair hearing decision is reached; or

c. a state fair hearing entity issues a hearing
decision adverse to the member.

D. Member Liability for Services. If the final resolution
of the appeal is adverse to the member, the MCO may
recover from the member the cost of the services furnished
to the member while the appeal is pending, to the extent that
they were furnished solely because of the requirements of
this Section, and in accordance with federal regulations.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1591 (June 2011), amended LR 41:942 (May 2015), amended
by the Department of Health, Bureau of Health Services Financing
LR 44:287 (February 2018).

83717. Effectuation of Reversed Appeal Resolutions
[Formerly LAC 50:1.3713]

A. Provision of Services during the Appeal Process

1. If the MCO or the state fair hearing entity reverses
a decision to deny, limit, or delay services that were not
furnished while the appeal was pending, the MCO must
authorize or provide the disputed services promptly and as
expeditiously as the member's health condition requires, but
no later than 72 hours from the date it receives notice
reversing the decision.

B. If the MCO or the state fair hearing entity reverses a
decision to deny authorization of services, and the member
received the disputed services while the appeal was pending,
the MCO must pay for those services in accordance with the
contract.

C. At the discretion of the secretary, the department may
overrule a decision made by the Division of Administration,
Division of Administrative Law (the state fair hearing
entity).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1592 (June 2011), amended LR 41:942 (May 2015), amended
by the Department of Health, Bureau of Health Services Financing,
LR 44:287 (February 2018).

Subchapter B. Provider Grievance
and Appeal Process

83721. General Provisions

A. If the provider is filing a grievance or appeal on
behalf of the member, the provider shall adhere to the
provisions outlined in Subchapter A of this Chapter.

B. The MCO must have a grievance and appeals process
for claims, medical necessity, and contract disputes for
providers in accordance with the contract and department
issued guides.

1. The MCO shall establish and maintain a procedure
for the receipt and prompt internal resolution of all provider
initiated grievances and appeals as specified in the contract
and all department issued guides.

2. The MCO'’s grievance and appeals procedures, and
any changes thereto, must be approved in writing by the
department prior to their implementation.

3. Notwithstanding any MCO or department grievance
and appeal process, nothing contained in any document,
including, but not limited to Rule or contract, shall preclude
an MCO provider’s right to pursue relief through a court of
appropriate jurisdiction.
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4. The MCO shall report on a monthly basis all
grievance and appeals filed and resolutions in accordance
with the terms of the contract and department issued guide.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1592 (June 2011), amended LR 41:942 (May 2015).

Chapter 39. Sanctions and Measures
to Obtain Compliance

§3901. General Provisions

A. The MCO agrees to be subject to intermediate
sanctions and other measures to obtain compliance with the
terms and conditions of the contract.

1. The specific grounds for intermediate sanctions and
other measures to obtain compliance shall be set forth within
the contract.

2. The determination of noncompliance is at the sole
discretion of the department.

3. It shall be at the department’s sole discretion as to
the proper recourse to obtain compliance.

B. Intermediate Sanctions

1. The department may impose intermediate sanctions
on the MCO if the department finds that the MCO acts or
fails to act as specified in 42 CFR 8438.700 et seq., or if the
department finds any other actions/occurrences of
misconduct subject to intermediate sanctions as specified in
the contract.

2. The types of intermediate sanctions that the
department may impose shall be in accordance with §1932
of the Social Security Act (42 U.S.C. §1396u-2) and 42 CFR
§438.700 et seq.

3. The department will provide the MCO with due
process in accordance with 42 CFR 438.700 et seq.,
including timely written notice of sanction and pre-
termination hearing.

4. The department will give the CMS Regional Office
written notice whenever it imposes or lifts a sanction for one
of the violations listed in 42 CFR 8§438.700 et seq.,
specifying the affected MCO, the kind of sanction, and the
reason for the department’s decision to lift a sanction.

C. Other Measures. In addition to intermediate sanctions,
the department may impose other measures to obtain MCO
compliance with the terms and conditions of the contract,
including but not limited to administrative actions,
corrective action plans, and/or monetary penalties as
specified in the contract.

1. Administrative actions exclude monetary penalties,
corrective action plans, intermediate sanctions, and
termination, and include but are not limited to a warning
through written notice or consultation and education
regarding program policies and procedures.

Louisiana Administrative Code April 2021

42

2. The MCO may be required to submit a corrective
action plan (CAP) to the department within the timeframe
specified by the department. The CAP, which is subject to
approval or disapproval by the department, shall include:

a. steps to be taken by the MCO to obtain
compliance with the terms of the contract;

b. atimeframe for anticipated compliance; and

c. a date for the correction of the occurrence
identified by the department.

3. The department, as specified in the contract, has the
right to enforce monetary penalties against the MCO for
certain conduct, including but not limited to failure to meet
the terms of a CAP.

4. Monetary penalties will continue until satisfactory
correction of an occurrence of noncompliance has been
made as determined by the department.

D. Any and all monies collected as a result of monetary
penalties or intermediate sanctions against a MCO or any of
its subcontractors, or any recoupment(s)/repayment(s)
received from the MCO or any of its subcontractors, shall be
placed into the Louisiana Medical Assistance Trust Fund
established by R.S. 46:2623.

E. Termination for Cause
1. Issuance of Notice Termination

a. The department may terminate the contract with
an MCO when it determines the MCO has failed to perform,
or violates, substantive terms of the contract or fails to meet
applicable requirements in §81903(m), 1905(t) or 1932 of
the Social Security Act in accordance with the provisions of
the contract.

b. The department will provide the MCO with a
timely written Notice of Intent to Terminate notice. In
accordance with federal regulations, the notice will state:

i.  the nature and basis of the sanction;

ii.  pre-termination hearing and dispute resolution
conference rights, if applicable; and

iii.  the time and place of the hearing.

c. The termination will be effective no less than 30
calendar days from the date of the notice.

d. The MCO may, at the discretion of the
department, be allowed to correct the deficiencies within 30
calendar days of the date that the notice was issued, unless
other provisions in this Section demand otherwise, prior to
the issue of a notice of termination.

F. Termination due to Serious Threat to Health of
Members

1. The department may terminate the contract
immediately if it is determined that actions by the MCO or
its subcontractor(s) pose a serious threat to the health of
members enrolled in the MCO.
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2. The MCO members will be enrolled in another
MCO.

G. Termination for Insolvency, Bankruptcy, Instability of
Funds. The MCO’s insolvency or the filing of a bankruptcy
petition by or against the MCO shall constitute grounds for
termination for cause.

H. Termination for Ownership Violations

1. The MCO is subject to termination unless the MCO
can demonstrate changes of ownership or control when a
person with a direct or indirect ownership interest in the
MCO (as defined in the contract and PE-50) has:

a. been convicted of a criminal offense as cited in
81128(a), (b)(1) or (b)(3) of the Social Security Act, in
accordance with federal regulations;

b. had civil monetary penalties or assessment
imposed under §1128(A) of the Social Security Act; or

c. been excluded from participation in Medicare or
any state health care program.

I. MCO Requirements Prior to Termination for Cause.
The MCO shall comply with all of the terms and conditions
stipulated in the contract and department issued guides
during the period prior to the effective date of termination.
The MCO is required to meet the requirements as specified
in the contract if terminated for cause.

J. Termination for Failure to Accept Revised Monthly
Capitation Rate. Should the MCO refuse to accept a revised
monthly capitation rate as provided in the contract, the MCO
may provide written notice to the department requesting that
the contract be terminated effective at least 60 calendar days
from the date the department receives the written request.
The department shall have sole discretion to approve or deny
the request for termination, and to impose such conditions
on the granting of an approval as it may deem appropriate,
but it shall not unreasonably withhold its approval.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1596 (June 2011), amended LR 41:943 (May 2015).

Chapter 40. Audit Requirements
84001. General Provisions

A. The MCO and its subcontractors shall comply with all
audit requirements specified in the contract and department
issued guides.

B. The MCO and its subcontractors shall maintain
supporting financial information and documents that are
adequate to ensure that payment is made in accordance with
applicable federal and state requirements, and are sufficient
to ensure the accuracy and validity of claims.

1. Such documents, including all original claim forms,
shall be maintained and retained by the MCO and or its
subcontractors for a period of six years after the contract
expiration date or until the resolution of all litigation, claim,
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financial management review, or audit pertaining to the
contract, whichever is longer.

2. The MCO or its subcontractors shall provide any
assistance that such auditors and inspectors reasonably may
require to complete with such audits or inspections.

C. There shall be no restrictions on the right of the state
and federal government to conduct inspections and audits as
deemed necessary to assure quality, appropriateness or
timeliness of services and reasonableness of their costs.

D. Upon reasonable notice, the MCO and its
subcontractors shall provide the officials and entities
identified in the contract and department issued guides with
prompt, reasonable, and adequate access to any records,
books, documents, and papers that are related to the
performance of the contract.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
37:1597 (June 2011), amended LR 41:944 (May 2015).

Subpart 5. Provider Fraud and
Recovery

Chapter 41. Surveillance and
Utilization Review Subsystem (SURS)

Subchapter A. General Provisions
84101. Foreword

A. The Medical Assistance Program is a four-party
arrangement: the taxpayer; the government; the
beneficiaries; and the providers. The secretary of the
Department of Health and Hospitals (DHH), through this
Chapter 41, recognizes:

1. the obligation to the taxpayers to assure the fiscal
and programmatic integrity of the Medical Assistance
Program. The secretary has zero tolerance for fraudulent,
willful, abusive or other ill practices perpetrated upon the
Medical Assistance Program by providers, providers-in-fact
and others, including beneficiaries. Such practices will be
vigorously pursued to the fullest extent allowed under the
applicable laws and regulations; and

2. the responsibility to assure that actions brought in
pursuit of providers, providers-in-fact and others, including
beneficiaries, under this regulation are not frivolous,
vexatious or brought primarily for the purpose of
harassment.  Providers, providers-in-fact and others,
including beneficiaries, must recognize that they have an
obligation to obey and follow all applicable laws,
regulations, policies, criteria, and procedures.

B. The Department of Health and Hospitals, Bureau of
Health Services Financing (BHSF) has adopted this Chapter
41 in order to:

1. establish procedures for conducting surveillance
and utilization review of providers and others;
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2. define conduct in which providers and others
cannot be engaged;

3. establish grounds for sanctioning providers and
others who engage in prohibited conduct; and

4. establish the procedures to be used when
sanctioning or otherwise restricting a provider and others
under the Medicaid Program.

C. The purpose of this regulation is to assure the quality,
quantity, and need for such goods, services, and supplies and
to provide for the sanctioning of those who do not provide
adequate goods, services, or supplies or request payment or
reimbursement for goods, services, or supplies which do not
comply with the requirements of federal laws, federal
regulations, state laws, state regulations, or the rules,
procedures, criteria or policies governing providers and
others under the Medicaid Program.

D. A further purpose of this regulation is to assure the
integrity of the Medicaid Program by providing methods and
procedures to:

1. prevent, detect, investigate, review, hear, refer, and
report fraudulent or abusive practices, errors, over-
utilization, or under-utilization by providers and others;

2. impose any and all administrative sanctions and
remedial measures authorized by law or regulation, which
are appropriate under the circumstances;

3. pursue recoupment or recovery arising out of
prohibited conduct or overpayments;

4. allow for informal resolution of disputes between
the Louisiana Medicaid Program and providers and others;

5. establish rules, policies, criteria and procedures;
and

6. other functions as may be deemed appropriate.

E. Nothing in this Chapter 41 is intended, nor shall it be
construed, to grant any person any right to participate in the
Medicaid Program which is not specifically granted by
federal law or the laws of this state or to confer upon any
person’s rights or privileges which are not contained within
this regulation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1630 (September 1999), repromulgated
LR 29:584 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2774
(November 2012).

84103. Definitions

A. The following specific terms shall apply to all those
participating in the Medicaid Program, either directly or
indirectly, and shall be applied when making any and all
determinations related to this and other departmental
regulations, rules, policies, criteria, and procedures
applicable to the Medicaid program and its programs.
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Affiliate—any person who has a direct or indirect
relationship or association with a provider such that the
provider is directly or indirectly influenced or controlled by
the affiliate or has the power to do so. Any person with a
direct or indirect ownership interest in a provider is
presumed to be an affiliate of that provider. Any person who
shares in the proceeds or has the right to share in the
proceeds of a provider is presumed to be an affiliate of that
provider unless that person is a spouse or a minor child of
the provider and has no other affiliation with the provider
other than that of being a family member of the provider.

Agent—a person who is employed by or has a
contractual relationship with a provider or who acts on
behalf of the provider.

Agreement to Repay—a formal written and enforceable
arrangement to repay an identified overpayment, interest,
monetary penalties or costs and expenses.

Billing Agent—any agent who performs any or all of the
provider's billing functions. Billing agents are presumed to
be an agent of the provider.

Billing or Bill—submitting, or attempting to submit, a
claim for goods, supplies, or services.

Claim—any request or demand, including any and all
documents or information required by federal or state law or
by rule made against Medical Assistance Program funds for
payment. A claim may be based on costs or projected costs
and includes any entry or omission in a cost report or similar
document, book of account, or any other document which
supports, or attempts to support, the claim. Each claim may
be treated as a separate claim, or several claims may be
combined to form one claim.

Claims or Payment Review—the process of reviewing
documents or other information or sources required or
related to the payment or reimbursement to a provider by the
department, the department’s contractor(s), BHSF, SURS, or
the fiscal intermediary in order to determine if the bill or
claim should be or should have been paid or reimbursed.
Payment and claim reviews are the same process.

Contractor—any person with whom the provider has a
contract to perform a service or function on behalf of the
provider. A contractor is presumed to be an agent of the
provider.

Corrective Action Plan—a written plan, short of an
administrative sanction, agreed to by a provider, provider-in-
fact or other person with the department, BHSF, or Program
Integrity designed to remedy any inefficient, aberrant or
prohibited practices by a provider, provider-in-fact or other
person. A corrective action plan is not a sanction.

Credible Allegation of Fraud—

a. an allegation which has been verified by BHSF
or Program Integrity, from any source, including, but not
limited to the following:

i.  fraud hotline complaints;
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ii.  claims data mining;

iii. patterns identified through provider audits,
civil false claims case; and

iv.  law enforcement investigations;

b. allegations are considered to be credible when
they have indicia of reliability and BHSF or Program
Integrity has reviewed all allegations, facts, and evidence
carefully and acts judiciously on a case-by-case basis.

Department—the Louisiana Department of Health and
Hospitals.

Deputy Secretary—the deputy
department or authorized designee.

secretary of the

Director of Bureau of Health Services Financing—the
director of BHSF or authorized designee.

Director of Program Integrity or Assistant Director of
Program Integrity—the individual whom the secretary has
designated as the director, program manager or section chief
of the Program Integrity Division or the designated assistant
to the director of Program Integrity Division respectively or
their authorized designee.

Exclusion from Participation—a sanction that
terminates a provider, provider-in-fact or other person from
participation in the Medicaid Program, and cancels the
provider's provider agreement.

a. Aprovider who is excluded may, at the end of the
period of exclusion, reapply for enroliment.

b. A provider, provider-in-fact, or any other person
who is excluded may not be a provider or provider-in-fact,
agent of a provider, or affiliate of a provider or have a direct
or indirect ownership in any provider during their period of
exclusion.

False or Fraudulent Claim—a claim which the provider
or his billing agent submits knowing the claim to be false,
fictitious, untrue, or misleading in regard to any material
information. False or fraudulent claim shall include a claim
which is part of a pattern of incorrect submissions in regard
to material information or which is otherwise part of a
pattern in violation of applicable federal or state law, rule, or

policy.

Federal Regulations—the provisions contained in the
Code of Federal Regulations (CFR) or the Federal Register
(FR).

Finalized Sanction or Final Administrative Adjudication
or Order—a final order imposed pursuant to an
administrative adjudication that has been signed by the
Secretary or the secretary’s authorized designee.

Fiscal Agent or Fiscal Intermediary—an organization or
legal entity with whom the department contracts to provide
for the processing, review of or payment of provider bills
and claims.
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Good, Service, or Supply—any good, item, device,
supply, or service for which a claim is made, or is attempted
to be made, in whole or in part.

Health Care Provider—any person furnishing or
claiming to furnish a good, service, or supply under the
Medical Assistance Programs as defined in R.S. 46:437.3
and any other person defined as a health care provider by
federal or state law or by rule. For the purpose of this
Chapter, health care provider and provider are
interchangeable terms.

Identified Overpayment—the amount of overpayment
made to or requested by a provider that has been identified
in a final administrative adjudication or order.

Indirect Ownership—the owner has an ownership
interest in the provider through some other entity, whether
said ownership interest, at any level, is in whole or in part.

Ineligible Recipient—an individual who is not eligible
to receive health care through the medical assistance
programs.

Informal Hearing—an informal conference between the
provider, provider-in-fact, or other persons and the director
of Program Integrity or his/her designee related to a notice
of corrective action, notice of withholding of payments or
notice of sanction.

Investigator or Analyst—any person authorized to
conduct investigations on behalf of the department, BHSF,
Program Integrity, SURS, or the fiscal intermediary, either
through employment or contract for the purposes of payment
or programmatic review.

Investigatory Process—the examination of the provider,
provider-in-fact, agent-of-the-provider, or affiliate, and any
other person or entity, and any and all records held by or
pertaining to them pursuant to a written request from BHSF.
No adjudication is made during this process.

Knew or Should Have Known—the person knew or
should have known that the activity engaged in or not
engaged in was prohibited conduct under this regulation or
federal or state laws and regulations. The standard to be used
in determining knew or should have known is that of a
reasonable person engaged in the activity or practice related
to the Medical Assistance Program at issue.

Knowing or Knowingly—the person has actual
knowledge of the information, or acts in deliberate ignorance
or reckless disregard of the truth or falsity of the
information. The standard to be used in determining knowing
or knowingly is that of a reasonable person engaged in the
activity or practice related to the Medical Assistance
Program at issue.

Law—any written constitution, statutory laws, rules,
collection of rules, or code prescribed under the authority of
the governments of the state of Louisiana or the United
States.
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Louisiana Administrative Code (LAC)—the Louisiana
Administrative Code.

Managing Employee—a person who exercises
operational or managerial control over, or who directly or
indirectly conducts, the day-to-day operations of a provider.
Managing employee shall include, but is not limited to, a
chief executive officer, president, general manager, business
manager, administrator, or director.

Medical Assistance Program or Medicaid—the Medical
Assistance Program (Title XIX of the Social Security Act),
commonly referred to as Medicaid, and other programs
operated by and funded in the department, which provide
payment to providers.

Misrepresentation—the knowing failure to truthfully or
fully disclose any and all information required, or the
concealment of any and all information required on a claim
or a provider agreement or the making of a false or
misleading statement to the department relative to the
Medical Assistance Program.

Notice—actual or constructive notice.

Notice of an Action—a written notification of an action
taken or to be taken by the department, BHSF or SURS. A
notice must be signed by or on behalf of the secretary,
director of BHSF, or director of Program Integrity.

Ownership  Interest—the possession, directly or
indirectly, of equity in the capital or the stock, or right to
share in the profits of a provider.

Payment or Reimbursement—the payment or
reimbursement to a provider from Medical Assistance
Programs’ funds pursuant to a claim, or the attempt to seek
payment for a claim.

Person—any natural person, company, corporation,
partnership, firm, association, group, or other legal entity or
as otherwise provided for by law.

Policies, Criteria or Procedure—those  things
established or provided for through departmental manuals,
provider updates, remittance advice, memorandums, or
bulletins issued by the Medical Assistance Program or the
department.

Program—any program authorized under the Medical
Assistance Program.

Program Integrity Division (PID)}—the Program
Integrity Unit under BHSF within the department, its
predecessor and successor.

Provider Agreement—the document(s) signed by or on
behalf of the provider and those things established or
provided for in R.S. 46:437.11-437.14 or by rule, which
enrolls the provider in the Medical Assistance Program or
one or more of its programs and grants to the provider a
provider number and the privilege to participate in the
Medicaid Program or one or more of its programs.
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Provider Enrollment—the process through which a
person becomes enrolled in the Medical Assistance Program
or one of its programs for the purpose of providing goods,
services, or supplies to one or more Medicaid recipients.

Provider-in-Fact—person who directly or indirectly
participates in management decisions, has an ownership
interest in the provider, or other persons defined as a
provider-in-fact by federal or state law or by rule. A person
is presumed to be a provider-in-fact if the person is:

a. apartner;
b. aboard of directors member;

an office holder; or
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d. a person who performs a significant management
or administrative function for the provider, including any
person or entity who has a contract with the provider to
perform one or more significant management or
administrative functions on behalf of the provider;

e. a person who signs the provider enrollment paper
work on behalf of the provider;

f. amanaging employee;
g. an agent of the provider or a billing agent.

Provider Number—a provider’s billing or claim
reimbursement number issued by the department through
BHSF under the Medical Assistance Program.

Recipient—an individual who is eligible to receive
health care through the medical assistance programs.

Recoupment—recovery through the reduction, in whole
or in part, of payments or reimbursements to a provider.

Recovery—the recovery of overpayments, damages,
fines, penalties, costs, expenses, restitution, attorney fees, or
interest or settlement amounts.

Referring Provider—any provider, provider-in-fact or
anyone operating on the provider’s behalf who refers a
recipient to another person for the purpose of providing
goods, services, or supplies.

Rule or Regulation—any rule or regulation promulgated
by the department in accordance with the Administrative
Procedure Act and any federal rule or regulation
promulgated by the federal government in accordance with
federal law.

Secretary—the secretary of the Department of Health
and Hospitals, or his authorized designee.

Statistical Sample—a statistical formula and sampling
technique used to produce a statistical extrapolation of the
amount of overpayment made to a provider.

SURS Manager—the individual designated by the
secretary as the manager of SURS or authorized designee.

Surveillance and Utilization Review Subsystem
(SURS)—the section within the department assigned to
identify providers for review, conduct payment reviews, and
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sanction providers resulting from payments to and claims
from providers, and any other functions or duties assigned
by the secretary.

Undersecretary—the undersecretary of the department
or authorized designee.

Violations—any practice or activity by a provider,
provider-in-fact, agent-of-the-provider, affiliate, or other
persons which is prohibited by law or this Chapter.

Withhold Payment—to reduce or adjust the amount, in
whole or in part, to be paid to a provider for pending or
future claims during the time of a criminal, civil, or
departmental investigation, departmental proceeding, or
claims review of the provider.

Working Days—Monday through Friday, except for
legal holidays and other situations when the department is
closed.

B. General Terms. Definitions contained in applicable
federal laws and regulations shall also apply to this and all
department regulations. In the case of a conflict between
federal definitions and departmental definitions, the
department's definition shall apply unless the federal
definition, as a matter of law, supersedes a departmental
definition. Definitions contained in applicable state laws
shall also apply to this and all departmental definitions. In
the case of a conflict between a state statutory definition and
a departmental definition, the departmental definition shall
apply unless the state statutory definition, as a matter of state
law, supersedes the departmental definition.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1631 (September 1999), repromulgated
LR 29:584 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2775
(November 2012).

§4105. Material

A. The secretary of the Department of Health and
Hospitals establishes the following definitions of material.

1. For the purpose of R.S. 46:438.8 as required under
R.S. 46:438.8(D), in determining whether a pattern of
incorrect submissions exists in regards to an alleged false or
fraudulent claim the incorrect submissions must be 5 percent
or more of the total claims submitted, or to be submitted, by
the provider during the period covered in the civil action
filed or to be filed. The total amount of claims for the
purpose of this provision is the total number of claims
submitted, or to be submitted, by the provider during the
period of time and type or kind of claim which is the subject
of the civil action under R.S. 46:438.8.

2. Statistically valid sampling techniques may be used
by either party to prove or disprove whether the pattern was
material.
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B. This provision is enacted under the authority provided
in R.S. 46:438.8(D).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1633 (September 1999), repromulgated
LR 29:587 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2776
(November 2012).

84107. Statistical Sampling

A. Statistical sampling techniques may be used by any
party to the proceedings.

B. A valid sampling technique may be used to produce
an extrapolation of the amount of overpayment made to a
provider or to show the number of violations committed by a
provider.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1634 (September 1999), repromulgated
LR 29:587 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2776
(November 2012).

Subchapter B. Prepayment
or Post-Payment Claims Review

84115. Departmental and Provider Obligations

A. The department, through the secretary, has an
obligation, imposed by federal and state laws and
regulations, to:

1. review bills and claims submitted by providers
before payment is made or after.

a. Payments made by the Medicaid Program are
subject to review by DHH, Program Integrity Division, a
contractor to DHH, or the fiscal intermediary at anytime to
ensure the quality, quantity, and need for goods, services, or
supplies provided to or for a recipient by a provider;

b. it is the function of the Program Integrity
Division (PID) and the Surveillance and Utilization Review
Subsystem (SURS) to provide for and administer the
utilization review process within the department;

2. assure that claims review brought under this
regulation are not frivolous, vexatious or brought primarily
for the purpose of harassment;

3. recognize the need to obtain advice from applicable
professions and individuals concerning the standards to be
applied under this Chapter;

4. recognize the right of each individual to exercise all
rights and privileges afforded to that individual under the
law including, but not limited to, the right to counsel as
provided under the applicable laws.
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B. Providers have no right to receive payment for bills or
claims submitted to BHSF or its fiscal intermediary.
Providers only have a right to receive payment for valid
claims. Payment of a bill or claim does not constitute
acceptance by the department or its fiscal intermediary that
the bill or claim is a valid claim. The provider is responsible
for maintaining all records necessary to demonstrate that a
bill or claim is in fact a valid claim. It is the provider's
obligation to demonstrate that the bill or claim submitted
was for goods, services, or supplies:

1. provided to a recipient who was entitled to receive
the goods, services, or supplies;

2. were medically necessary;

3. were provided by, or authorized by, an individual
with the necessary qualifications to make that determination;
and

4. were actually provided to the appropriate recipient
in the appropriate quality and quantity by an individual
qualified to provide the good, service or supply; or

5. in the case of a claim based on a cost report, that
each entry is complete, accurate and supported by the
necessary documentation.

C. The provider must maintain and make available for
inspection all documents required to demonstrate that a bill
or claim is a valid claim. Failure on the part of the provider
to adequately document means that the goods, services, or
supplies will not be paid for or reimbursed by the Medicaid
program.

D. A person has no property interest in any payments or
reimbursements from Medicaid which are determined to be
an overpayment or are subject to payment review.

E. Providers, providers-in-fact and others, including
recipients, must recognize that they have an obligation to
obey and follow all applicable laws, regulations, policies,
criteria, and procedures. In the case of an action brought for
incorrect submissions, providers and providers-in-fact
recognize the department may impose judicial interest on
any outstanding recovery or recoupment, or reasonable cost
and expenses incurred as the direct result of the investigation
or review, including, but not limited to, the time and
expenses incurred by departmental employees or agents and
the fiscal intermediary’s employees or agents.

F. In determining the amount to be paid or reimbursed to
a provider any and all overpayments, recoupment or
recovery must be taken into consideration prior to
determining the actual amount owed to the provider.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1634 (September 1999), repromulgated
LR 29:587 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2777
(November 2012).
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84117. Claims Review

A. BHSF establishes the following procedures for review
of bills and claims submitted to it or its fiscal intermediary.

1. Prepayment Review

a. Upon concurrence of the director of BHSF and
the director of Program Integrity, bills or claims submitted
by a provider may be reviewed by BHSF, its contractor(s), or
its fiscal intermediary prior to the issuing of or denial of
payment or reimbursement.

b. If, during the prepayment review process, it is
determined that the provider may be overpaid, BHSF, its
contractor(s), or its fiscal intermediary must conduct an
investigation to determine the reasons for and estimates of
the amount of the potential overpayments.

i. If it is determined that evidence exists which
would lead the director of BHSF and the director of Program
Integrity to believe that the provider, provider-in-fact, agent
of the provider, or affiliate of the provider has engaged in
fraudulent, false, or fictitious billing practices or willful
misrepresentation, current and future payments shall be
withheld, suspended, or zero paid.

ii. If it is determined that evidence exists which
would lead the director of BHSF and the director of Program
Integrity to believe that overpayments may have occurred
through reasons other than fraudulent, false or fictitious
billing or willful misrepresentation, current and future
payments may be withheld, suspended, or zero paid.

c. Prepayment review is not a sanction and cannot
be appealed nor is it subject to an informal hearing. In the
case of an ongoing criminal or outside governmental
investigation, information related to the investigation shall
not be disclosed to the provider, provider-in-fact or other
person unless release of such information is otherwise
authorized or required under law. Denials or refusals to pay
individual bills or claims that are the result of the edit and
audit system are not withholdings of payments.

d. Prepayment review is conducted at the absolute
discretion of the director of BHSF and the director of
Program Integrity.

2. Post-payment Review

a. Providers have a right to receive payment only
for those bills that are valid claims. A person has no property
interest in any payments or reimbursements from Medicaid,
which are determined to be an overpayment or are subject to
payment review. After payment to a provider, BHSF, its
contractor(s), or its fiscal intermediary may review any or all
payments made to a provider for the purpose of determining
if the amounts paid were for valid claims.

b. If, during the post-payment review process, it is
determined that the provider may have been overpaid,
BHSF, its contractor(s), or its fiscal intermediary must
conduct an investigation to determine the reasons for and
estimated amounts of the alleged overpayments.
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i. If it is determined that evidence exists that
would lead the director of BHSF and the director of Program
Integrity to believe that the provider, provider-in-fact, agent
of the provider, or affiliate of the provider may have engaged
in fraudulent, false, or fictitious billing practices or willful
misrepresentation, current and future payments shall be
withheld, suspended and/or zero paid.

ii. If it is determined that evidence exists that
overpayments may have occurred through reasons other than
fraud or willful misrepresentation, current and future
payments may be withheld, suspended and/or zero paid.

c. Post-payment review resulting in a sanction(s) is
appealable and subject to an informal hearing. In the case of
an ongoing criminal or outside government investigation,
information related to the investigation shall not be disclosed
to the provider, provider-in-fact or other person. Denials or
refusals to pay individual bills that are the result of the edit
and audit system are not withholdings of payments.

d. Post-payment review is conducted is at the
absolute discretion of the director of BHSF and director of
Program Integrity.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1634 (September 1999), repromulgated
LR 29:588 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2777
(November 2012).

84119. Claims Review Scope and Extent

A. Prepayment and post-payment review may be limited
to specific items or procedures or include all billings or
claims by a provider.

B. The length of time a provider is on prepayment or
post-payment review shall be at the sole discretion of the
director of BHSF and the director of Program Integrity.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1635 (September 1999), repromulgated
LR 29:589 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2778
(November 2012).

Subchapter C. Investigations
84129. Investigations

A. An investigation may be initiated without cause and
requires no justification. The provider and provider-in-fact
of the provider have an affirmative duty to cooperate fully
with the investigation. The provider and provider-in-fact
shall:

1. make all records requested as part of the
investigation available for review or copying including, but

not limited to, any financial or other business records of the
provider or any or all records related to the recipients;

2. make available all agents and affiliates of the
provider for the purpose of being interviewed during the
course of the investigation at the provider's ordinary place of
business or any other mutually agreeable location; and

3. allow the department to take statements from the
provider, provider-in-fact, agents of the provider, and any
affiliates of the provider, as well as any recipients who have
received goods, services, or supplies from the provider or
whom the provider has claimed to have provided goods,
services, or supplies.

B. The provider and provider-in-fact of the provider have
an affirmative duty to cooperate fully with the department
and the department’s agents, including full and truthful
disclosure of all information requested and questions asked.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:153 and 46:442.1, 46:437.4 and 46:437.1-46:440.3
(Medical Assistance Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1635 (September 1999), repromulgated
LR 29:589 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2778
(November 2012).

Subchapter D. Conduct
84143. Introduction
A. This Subchapter D pertains to:
1. the kinds of conduct which are violations;
2. the scope of a violation;
3. types of violations; and
4. elements of violations.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1636 (September 1999), repromulgated
LR 29:590 (April 2003).

84145. Prohibited Conduct

A. Violations are kinds of conduct that are prohibited and
constitute a violation under this regulation. No provider,
provider-in-fact, agent of the provider, billing agent, affiliate
of a provider or other person may engage in any conduct
prohibited by this Chapter. If they do, the provider or
provider-in-fact, agent of the provider, billing agent, affiliate
of the provider or other person may be subject to:

1. corrective action;
2. withholding of payment;
3. recoupment;

4. recovery,
5

suspension;
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6. exclusion;

7. posting bond or other security;

8. monetary penalties; or

9. any other sanction listed in this Chapter.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1636 (September 1999), repromulgated
LR 29:590 (April 2003).

84147. Violations
A. The following is a list of violations.

1. Failure to comply with any or all federal or state
laws, regulations, policy, or rules applicable to the Medical
Assistance Program or a program of the Medical Assistance
Program in which the provider, provider-in-fact, agent of the
provider, billing agent, affiliate or other person is
participating.

a. Neither the secretary, director of BHSF, or any
other person can waive or alter a requirement or condition
established by statute.

b. Requirements or conditions imposed by a statute
can only be waived, modified or changed through
legislation.

c. Requirements or conditions imposed by a
regulation can only be waived, modified, or changed through
formal promulgation of a new or amended regulation, unless
authority to do so is specifically provided for in the
regulation.

d. Providers, providers-in-fact are required and have
an affirmative duty to fully inform all their agents and
affiliates, who are performing any function connected to the
provider’s activities related to the Medicaid Program, of the
applicable laws, regulations, or rules.

e. Providers, providers-in-fact, agents of providers,
billing agents, and affiliates of providers are presumed to
know the law, regulations, or rules. Ignorance of the
applicable laws, regulations, or rules is not a defense to any
administrative action.

2. Failure to comply with any or all policies, criteria,
or procedures of the Medical Assistance Program or the
applicable program of the Medical Assistance Program in
which the provider, provider-in-fact, agent of the provider,
billing agent, or affiliate of the provider is participating.

a. Policies, criteria, and procedures are contained in
program manuals, training manuals, remittance advice,
provider updates or bulletins issued by or on behalf of the
secretary or director of BHSF.

b. Policies, criteria, and procedures can be waived,
amended, clarified, repealed, or otherwise changed, either
generally or in specific cases, only by the secretary,
undersecretary, deputy secretary, or director of BHSF.
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c. Such waivers, amendments, clarifications,
repeals, or other changes must be in writing and state that it
is a waiver, amendment, clarification, or change in order to
be effective.

d. Notice of the policies, criteria, and procedures of
the Medical Assistance Program and its programs are
provided to providers upon enrollment and receipt of a
provider number. It is the duty of the provider to obtain the
policies, criteria, and procedures which are in effect while
they are enrolled in the Medical Assistance Program.

e. Waivers, amendments, clarifications, repeals, or
other changes may be mailed to the provider at the address
given to BHSF or the fiscal intermediary by the provider for
the express purpose of receiving such notifications. Waivers,
amendments, clarifications, repeals, or other changes may
also be posted on a BHSF or the fiscal intermediary’s
website for the express purpose of the provider receiving
such notifications.

i. It is the duty of the provider to provide the
above address and make arrangements to receive these
mailings through that address. This includes the duty to
inform BHSF or the fiscal intermediary of any changes in
the above address prior to actual change of address. It is also
the duty of the provider to check the BHSF or the fiscal
intermediary’s website to obtain policies, criteria, or
procedures.

ii.  Mailing to the provider’s last known address or
the posting to a BHSF or the fiscal intermediary’s website of
a manual, new manual pages, provider updates, bulletins,
memorandums, or remittance advice creates a reputable
presumption that the provider received it. The burden of
proving lack of notice of policy, criteria, or procedure or
waivers, amendments, clarifications, repeals, or other
changes in same is on the party asserting it.

iii.  Providers and providers-in-fact are presumed
to know the applicable policies, criteria, and procedures and
any or all waivers, amendments, clarifications, repeals, or
other changes to the applicable rules, policies, criteria, and
procedures which have been mailed to the address provided
by the provider or posted to a BHSF or the fiscal
intermediary’s website for the purpose of receiving notice of
same.

iv.  Ignorance of an applicable policy, criteria, or
procedure or any and all waivers, amendments,
clarifications, repeals, or other changes to applicable
policies, criteria, and procedures is not a defense to an
administrative action brought against a provider or provider-
in-fact.

f.  Providers and providers-in-fact are required and
have an affirmative duty to fully inform all of their agents
and affiliates, who are performing any function connected to
the provider's activities related to the Medicaid Program, of
the applicable policies, criteria, and procedures and any
waivers, amendments, clarifications, repeals, or other
changes in applicable policies, criteria, or procedures.
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3. Failure to comply with one or more of the terms or
conditions contained in the provider’s provider agreement or
any and all forms signed by or on behalf of the provider
setting forth the terms and conditions applicable to
participation in the Medical Assistance Program or one or
more of its programs.

a. The terms or conditions of a provider agreement
or those contained in the signed forms, unless specifically
provided for by law or regulation or rule, can only be
waived, changed, or amended through mutual written
agreement between the provider and the secretary,
undersecretary, deputy secretary or the director of BHSF.
Those conditions or terms that are established by law or
regulation or rule may not be waived, altered, amended, or
otherwise changed except through legislation or rulemaking.

b. A waiver, change, or amendment to a term or
condition of a provider agreement and any signed forms
must be reduced to writing and be signed by the provider
and the secretary, undersecretary, deputy secretary or the
director of BHSF in order to be effective.

c. Such mutual agreements cannot waive, change,
or amend the law, regulations, rules, policies, criteria, or
procedures.

d. The provider and provider-in-fact are presumed
to know the terms and conditions in their provider agreement
and any signed forms related thereto, and any changes to
their provider agreement or the signed forms related thereto.

e. The provider and provider-in-fact are required
and have an affirmative duty to fully inform all their agents
or affiliates, who are performing any function connected to
the provider's activities related to the Medicaid Program, of
the terms and conditions contained in the provider
agreement and the signed forms related thereto and any
change made to them. Ignorance of the terms and conditions
in the provider agreement or signed forms or any changes to
them is not a defense.

i. The department, BHSF, or the fiscal
intermediary may, from time to time, provide training
sessions and consultation on the law, regulations, rules,
policies, criteria, and procedures applicable to the Medical
Assistance Program and its programs. These training
sessions and consultations are intended to assist the provider,
provider-in-fact, agents of providers, billing agents, and
affiliates. Information presented during these training
sessions and consultations do not necessarily constitute the
official stands of the department and BHSF in regard to the
law, regulations, and rules, policies, or procedures unless
reduced to writing in compliance with this Subpart.

4. Making a false, fictitious, untrue, misleading
statement or concealment of information during the
application process or not fully disclosing all information
required or requested on the application forms for the
Medical Assistance Program, provider number, enroliment
paperwork, or any other forms required by the department,
BHSF, or its fiscal intermediary that is related to enroliment
in the Medical Assistance Program or one of its programs, or
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failing to disclose any other information which is required
under this regulation, or other departmental regulations,
rules, policies, criteria, or procedures. This includes the
information required under R.S.46:437.11-437.14. Failure to
pay any fees or post security related to enrollment is also a
violation of this Section.

a. The provider and provider-in-fact have an
affirmative duty to inform BHSF in writing through provider
enrollment of any and all changes in ownership, control, or
managing employee of a provider and fully and completely
disclose any and all administrative sanctions, withholding of
payments, criminal charges, or convictions, guilty pleas, or
no contest pleas, civil judgments, civil fines, or penalties
imposed on the provider, provider-in-fact, agent of the
provider, billing agent, or affiliates of the provider in this or
any other state or territory of the United States.

i. Failure to do so within 10 working days of
when the provider or provider-in-fact knew or should have
known of such a change or information is a violation of this
provision.

ii. Ifitis determined that a failure to disclose was
willful or fraudulent, the provider's enrollment can be voided
back to the date of the willful misrepresentation or
concealment or fraudulent disclosure.

5. Not being properly licensed, certified, or otherwise
qualified to provide for the particular goods, services, or
supplies provided or billed for or such license, certificate, or
other qualification required or necessary in order to provide
a good, service, or supply has not been renewed or has been
revoked, suspended, or otherwise terminated is a violation of
this provision. This includes, but is not limited to,
professional licenses, business licenses, paraprofessional
certificates, and licenses or other similar licenses or
certificates required by federal, state, or local governmental
agencies, as well as, professional or paraprofessional
organizations or governing bodies which are required by the
Medical Assistance Program. Failure to pay required fees
related to licensure or certification is also a violation of this
provision.

6. Having engaged in conduct or performing an act in
violation of official sanction which has been applied by a
licensing authority, professional peer group, or peer review
board or organization, or continuing such conduct following
notification by the licensing or reviewing body that said
conduct should cease.

7. Having been excluded or suspended from
participation in Medicare. It is also a violation of this
provision for a provider to employ, contract with, or
otherwise affiliate with any person who has been excluded
or suspended from Medicare during the period of exclusion
or suspension.

a. The provider and provider-in-fact after they
knew, or should have known of same, have an affirmative
duty to:
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i. inform BHSF in writing of any such exclusions
or suspensions on the part of the provider, provider-in-fact,
their agents or their affiliates;

ii. not hire, contract with, or affiliate with any
person or entity who has been excluded or suspended from
Medicare; and

iii. terminate any and all ownership, employment
and contractual relationships with any person or entity that
has been excluded or suspended from Medicare.

b. Failure to do so on the part of the provider or
provider-in-fact within 10 working days of when the
provider or provider-in-fact knew or should have known of
any violation of this provision by the provider, provider-in-
fact, their agents, or affiliates is a violation of 84147.A.4.

8. Having been excluded, suspended, or otherwise
terminated from participation in Medicaid or other publicly
funded health care or insurance programs of this state or any
other state or territory of the United States. It is also a
violation of this Section for a provider to employ, contract
with, or otherwise affiliate with any person who has been
excluded, suspended, or otherwise terminated from
participation in Medicaid or other publicly funded health
care or health insurance programs of this state or another
state or territory of the United States. It is also a violation of
this provision for a provider to employ, contract with, or
otherwise affiliate with any person who has been excluded
from Medicaid or other publicly funded health care or health
insurance programs of this state or any other state or
territory of the United States during the period of exclusion
or suspension.

a. The provider and provider-in-fact after they knew
or should have known of same have an affirmative duty to:

i.  inform BHSF in writing of any such exclusions
or suspensions on the part of the provider, provider-in-fact,
their agents or their affiliates;

ii. not hire, contract with, or affiliate with any
person or entity who has been excluded or suspended from
any Medicaid or other publicly funded health care or health
insurance programs; and

iii. terminate any and all ownership, employment
and contractual relationships with any person or entity that
has been excluded or suspended from any Medicaid or other
publicly funded health care or health insurance programs.

b. Failure to do so on the part of the provider or
provider-in-fact within 10 working days of when the
provider or provider-in-fact knew or should have known of
any violation of this provision by the provider, provider-in-
fact, their agents, or affiliates is a violation of §4147.A.4.

9. Having been convicted of, pled guilty, or pled no
contest to a crime, including attempts or conspiracy to
commit a crime, in federal court, any state court, or court in
any United States territory related to providing goods,
services, or supplies or billing for goods, services, or
supplies under Medicare, Medicaid, or any other program
involving the expenditure of public funds. It is also a
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violation for a provider to employ, contract with, or
otherwise affiliate with any person who has been convicted
of, pled guilty, or pled no contest to a crime, including
attempts to or conspiracy to commit a crime, in federal
court, any state court, or court in any United States territory
related to providing goods, services, or supplies or billing for
goods, services, or supplies under Medicare, Medicaid, or
any other program involving the expenditure of public funds.

a. The provider and provider-in-fact after they knew
or should have known of same have an affirmative duty to:

i. inform BHSF in writing of any such
convictions, guilty pleas, or no contest plea to the above
felony criminal conduct on the part of the provider, provider-
in-fact, their agents or their affiliates;

ii. not hire, contract with, or affiliate with any
person or entity who has been convicted, pled guilty to, or
pled no contest to the above felony criminal conduct; and

iii.  terminate any and all ownership, employment
and contractual relationships with any person or entity that
has been convicted, pled guilty to, or pled no contest to the
above felony criminal conduct.

b. Failure to do so on the part of the provider or
provider-in-fact within 10 working days of when the
provider or provider-in-fact knew or should have known of
any violation of this provision by the provider, provider-in-
fact, their agents or affiliates is a violation of §4147.A.4.

c. If five years have passed since the completion of
the sentence and no other criminal misconduct by that
person has occurred during that five year period, this
provision is not violated. Criminal conduct which has been
pardoned does not violate this provision.

10. Having been convicted of, pled guilty, or pled no
contest in federal court, any state court, or court in any
United States territory to criminal conduct involving the
negligent practice of medicine or any other activity or skill
related to an activity or skill performed by or billed by that
person or entity under the Medical Assistance Program or
one of its programs or which caused death or serious bodily,
emotional, or mental injury to an individual under their care.
It is also a violation of this provision for a provider to
employ, contract with, or otherwise affiliate with any person
who has been convicted of, pled guilty, or pled no contest in
federal court, any state court, or court in any United States
territory to criminal conduct involving the negligent practice
of medicine or any other activity or skill related to an
activity or skill performed by or billed by that person or
entity under the Medical Assistance Program or one of its
programs or which caused death or serious bodily,
emotional, or mental injury to an individual under their care.

a. The provider and provider-in-fact after they knew
or should have known of same have an affirmative duty to:

i. inform BHSF in writing of any such
convictions, guilty plea, or no contest plea to the above
criminal conduct on the part of the provider, provider-in-
fact, their agents or affiliates;
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ii. not hire, contract with, or affiliate with any
person or entity who has been convicted, pled guilty to, or
pled no contest to the above criminal conduct; and

iii.  terminate any and all ownership, employment
and contractual relationships with any person or entity that
has been convicted, pled guilty to, or pled no contest to the
above criminal conduct.

b. Failure to do so on the part of the provider or
provider-in-fact within 10 working days of when the
provider or provider-in-fact knew or should have known of
any violation of this provision by the provider, provider-in-
fact, their agents or affiliates is a violation of §4147.A.4.

c. If five years have passed since the completion of
the sentence and no other criminal misconduct by that
person has occurred during that five-year period, this
provision is not violated. Criminal conduct which has been
pardoned does not violate this provision.

11. Having been convicted of, pled guilty to, or pled no
contest to, in any federal court, state court, or court in any
territory of the United States to any of the following criminal
conduct, attempt to commit or conspire to commit any of the
following crimes:

a. bribery or extortion;

b. sale, distribution, or importation of a substance or
item that is prohibited by law;

tax evasion or fraud;

c
d. money laundering;

e. securities or exchange fraud;

f.  wire or mail fraud;

g. violence against a person;

h. act against the aged, juveniles or infirmed;

i. any crime involving public funds; or
j. other similar felony criminal conduct.

i.  The provider and provider-in-fact after they
knew or should have known of same have an affirmative
duty to:

(@). inform BHSF in writing of any such criminal
charges, convictions, or pleas on the part of the provider,
provider-in-fact, their agents, or their affiliates;

(b). not hire, contract with, or affiliate with any
person or entity who has engaged in any such criminal
misconduct; and

(c). terminate  any and all  ownership,
employment and contractual relationships with any person or
entity that has engaged in any such criminal misconduct.

ii.  Failure to do so on the part of the provider or
provider-in-fact within 10 working days of when the
provider or provider-in-fact knew or should have known of
any violation of this provision by the provider, provider-in-
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fact, their agents or their affiliates is a violation of
8§4147.A4.

iii. I five years have passed since the completion
of the sentence and no other criminal misconduct by that
person has occurred during that five-year period, this
provision is not violated. Criminal conduct that has been
pardoned does not violate this provision.

12. Being found in violation of or entering into a
settlement agreement under this state's Medical Assistance
Program Integrity Law, the Federal False Claims Act,
Federal Civil Monetary Penalties Act, or any other similar
civil statutes in this state, in any other state, United States or
United States territory.

a. Relating to violations of this provision, the
provider and provider-in-fact after they knew or should have
known have an affirmative duty to:

i. inform BHSF in writing of any violations of
this provision on the part of the provider, provider-in-fact,
their agents or their affiliates;

ii. not hire, contract with, or affiliate with any
person or entity who has violated this provision; and

iii.  terminate any and all ownership, employment
or contractual relationships with any person or entity that has
violated this provision.

b. Failure to do so on the part of the provider or
provider-in-fact within 10 working days of when the
provider or provider-in-fact knew or should have known of
any violation of this provision by the provider, provider-in-
fact, their agents or affiliates is a violation of §4147.A.4.

c. If aFalse Claims Act action or other similar civil
action is brought by a Qui-Tam plaintiff, no violation of this
provision has occurred until the defendant has been found
liable in the action.

d. If five years have passed from the time a person
is found liable or entered a settlement agreement under the
False Claims Act or other similar civil statute and the
conditions of the judgment or settlement have been
satisfactorily fulfilled, no violation has occurred under this
provision.

13. Failure to correct the deficiencies or problem areas
listed in a notice of sanction, or failure to meet the
provisions of a corrective action plan or failure to correct
deficiencies in delivery of goods, services, or supplies after
receiving written notice to do so from the secretary, director
of BHSF, or director of Program Integrity.

14. Having presented, causing to be presented,
attempting to present, or conspiring to present false,
fraudulent, fictitious, or misleading claims or billings for
payment or reimbursement to the Medical Assistance
Program through BHSF or its authorized fiscal intermediary
for goods, services, or supplies, or in documents related to a
cost report or other similar submission.

15. Engaging in the practice of charging or accepting
payments, in whole or in part, from one or more recipients
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for goods, services, or supplies for which the provider has
made or will make a claim for payment to the Medicaid
Program, unless this prohibition has been specifically
excluded within the program under which the claim was
submitted or will be made, or the payment by the recipient is
an authorized copayment or is otherwise specifically
authorized by law or regulation. Having engaged in practices
prohibited by R.S.46:438.2 or the federal anti-kickback or
anti-referral statute is also a violation of this provision.

16. Having rebated or accepted a fee or a portion of a
fee or anything of value for a Medicaid recipient referral,
unless this prohibition has been specifically excluded within
the program or is otherwise authorized by statute or
regulation, rule, policy, criteria, or procedure of the
department through BHSF. Having engaged in practices
prohibited by R.S. 46:438.2 or the federal anti-kickback or
anti-referral statute is also a violation of this provision.

17. Paying to another a fee in cash or kind for the
purpose of obtaining recipient lists or recipients names,
unless this prohibition has been specifically excluded within
the program or is otherwise authorized by statute or
regulation, rule, policy, criteria or procedure of the
department through BHSF. Using or possessing any recipient
list or information, which was obtained through
unauthorized means, or using such in an unauthorized
manner. Having engaged in practices prohibited by R.S.
46:438.2 or R.S. 46:438.4 or the federal anti-kickback or
anti-referral statute.

18. Failure to repay or make arrangements to repay an
identified overpayment or otherwise erroneous payment
within 10 working days after the provider or provider-in-fact
receives written notice of same. Failure to pay any and all
administrative or court ordered restitution, civil money
damages, criminal or civil fines, monetary penalties or costs
or expenses is also a violation of this provision. Failure to
pay any assessed provider fee or payment is also a violation
of this provision.

19. Failure to keep or make available for inspection,
audit, or copying records related to the Medicaid Program or
one or more of its programs for which the provider has been
enrolled or issued a provider number or has failed to allow
BHSF or its fiscal intermediary or any other duly authorized
governmental entity an opportunity to inspect, audit, or copy
those records. Failure to keep records required by Medicaid
or one of its programs until payment review has been
conducted is also a violation of this provision.

20. Failure to furnish or arrange to furnish information
or documents to BHSF within five working days after
receiving a written request to provide that information to
BHSF or its fiscal intermediary.

21. Failure to cooperate with BHSF, its fiscal
intermediary or the investigating officer during the post-
payment or prepayment process, investigative process,
informal hearing or the administrative appeal process or any
other legal process or making, or caused to be made, a false
or misleading statement of a material fact in connection with
the post-payment or prepayment process, corrective action,
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investigation process, informal hearing or the administrative
appeals process or any other legal process. The exercising of
a constitutional or statutory right is not a failure to
cooperate. Requests for scheduling changes or asking
questions are not grounds for failure to cooperate.

22. Making, or causing to be made, a false, fictitious or
misleading statement or making, or caused to be made, a
false, fictitious or misleading statement of a fact in
connection with the administration of the Medical Assistance
Program which the person knew or should have known was
false, fictitious or misleading. This includes, but is not
limited to, the following:

a. claiming costs for non-covered non-chargeable
services, supplies, or goods disguised as covered items;

b. billing for services, supplies, or goods which are
not rendered to person(s) who are eligible to receive the
services, supplies, or goods;

c. misrepresenting dates and descriptions and the
identity of the person(s) who rendered the services, supplies,
or goods;

d. duplicate billing that are abusive, willful, or
fraudulent;

e. upcoding of services,
provided;

supplies, or goods

f.  misrepresenting a recipient's need or eligibility to
receive services, goods, or supplies ;

g. improperly unbundling goods, services, or
supplies for billing purposes;
h. misrepresenting the quality or quantity of

services, goods, or supplies;

i. submitting claims for payment for goods,
services, and supplies provided to non-recipients if the
provider knew or should have known that the individual was
not eligible to receive the good, supply, or service at the time
the good, service, or supply was provided or billed;

j. furnishing or causing to be furnished goods,
services, or supplies to a recipient which:

i. are in excess of the recipient’s needs;

ii.  were or could be harmful to the recipient;
iii.  serve no real medical purpose;
iv.  are of grossly inadequate or inferior quality;

v.  were furnished by an individual who was not
qualified under the applicable Medicaid Program to provide
the good, service, or supply;

vi.  the good, service, or supply was not furnished
under the required programmatic authorization; or

vii.  the goods, services, or supplies provided were
not provided in compliance with the appropriate licensing or
certification board's regulations, rules, policies, or
procedures governing the conduct of the person who
provided the goods, services, or supplies;
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k. providing goods, services, or supplies in a
manner or form that is not within the normal scope and
range of the standards used within the applicable profession;
or

I.  billing for goods, services, or supplies in a
manner inconsistent with the standards established in
relevant billing codes or practices.

23. In the case of a managed care provider or provider
operating under a voucher, notwithstanding any contractual
agreements to the contrary, failure to provide all medically
necessary goods, services, or supplies of which the recipient
is in need of and entitled to.

24. Submitting bills or claims for payment or
reimbursement to the Medicaid Program through BHSF or
its fiscal intermediary on behalf of a person or entity which
is serving out a period of suspension or exclusion from
participation in the Medical Assistance Program or one of its
programs, Medicare, publicly funded health care, or publicly
funded health insurance program in any other state or
territory of the United States.

25. Engaging in a systematic billing practice which is
abusive or fraudulent and which maximizes the costs to the
Medicaid Program after written notice to cease such billing
practice(s).

26. Failure to meet the terms of an agreement to repay
or settlement agreement entered into under this state's
Medical Assistance Program Integrity Law or this
regulation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1637 (September 1999), repromulgated
LR 29:590 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2778
(November 2012).

84149. Scope of a Violation
A. Violations may be imputed in the following manner.

1. The conduct of a provider-in-fact is always
attributable to the provider. The conduct of a managing
employee is always attributable to the provider and provider-
in-fact.

2. The conduct of an agent of the provider, billing
agent, or affiliate of the provider may be imputed to the
provider or provider-in-fact if the conduct was performed
within the course of his duties for the provider or was
effectuated by him with the knowledge or approval of the
provider or provider-in-fact.

3. The conduct of any person or entity operating on
behalf of a provider may be imputed to the provider or
provider-in-fact.

4. The provider and provider-in-fact are responsible
for the conduct of any and all officers, employees,
contractors, or agents of the provider. The conduct of these
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persons or entities may be imputed to the provider or
provider-in-fact.

5. A violation under one Medicaid number may be
extended to any and all Medicaid numbers held by the
provider or provider-in-fact or which may be obtained by the
provider or provider-in-fact.

6. Recoupments or recoveries may be made from any
payments or reimbursement made under any and all provider
numbers held by or obtained by the provider or provider-in-
fact.

7. Any sanctions, including recovery or recoupment,
imposed on a provider or provider-in-fact shall remain in
effect until its terms have been satisfied. Any person or
entity who purchases, merges or otherwise consolidates with
a provider or employs or affiliates a provider-in-fact, agent
of the provider or affiliate of a provider who has had
sanctions imposed on it under this regulation assumes
liability for those sanctions, if the person or entity knew or
should have known about the existence of the sanctions, and
may be subject to additional sanctions based on the
purchase, merger, consolidation, affiliation or employment
of the sanctioned provider or provider-in-fact.

8. A provider or provider-in-fact who refers a
recipient to another for the purpose of providing a good,
service, or supply to a recipient may be held responsible for
any or all over-billing by the person to whom the recipient
was referred provided the referring provider or person knew
or should have known that such over-billing was likely to
occur.

9. Providers which are legal entities, i.e., clinics,
corporations, HMOs, PPOs, etc., may be held jointly liable
for the repayment or recoupment of any person within that
legal entity if it can be shown that the entity received any
economic benefit related to the overpayment.

10. Withholdings of payments imposed on a provider
may be extended to any or all provider numbers held or
obtained by that provider or any provider-in-fact of that
provider.

11. A recoupment, fine, recovery or penalty, which is
owed to the department by a provider or provider-in-fact,
can be imputed to a group and/or entity to which the
provider or provider-in-fact is linked.

B. Attributing, imputing, extension or imposing under
this provision shall be done on a case-by-case basis with
written reasons for same.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1637 (September 1999), repromulgated
LR 29:596 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2783
(November 2012).
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Subchapter E. Administrative
Sanctions, Procedures and Processes

84161. Sanctions for Prohibited Conduct

A. Any or all of the following sanctions may be imposed
for any one or more of the above listed kinds of prohibited
conduct, except as provided for in this Chapter 41.:

1. issue a warning to a provider or provider-in-fact or
other person through written notice;

2. require that the provider or provider-in-fact, their
affiliates, and agents receive education and training in laws,
rules, policies, criteria and procedures, including billing, at
the provider's expense;

3. require that the provider or provider-in-fact receive
prior authorization for any or all goods, services or supplies
under the Medicaid Program or one or more of its programs;

4. require that some or all of the provider’s claims be
subject to manual review;

5. require a provider or provider-in-fact to post a bond
or other security or increase the bond or other security
already posted as a condition of continued enrollment in the
Medicaid Program or one or more of its programs;

6. require that a provider terminate its association with
a provider-in-fact, agent of the provider, or affiliate as a
condition of continued enrollment in the Medicaid Program
or one or more of its programs;

7. prohibit a provider from associating, employing or
contracting with a specific person or entity as a condition of
continued participation in the Medicaid Program or one or
more of its programs;

8. prohibit a provider, provider-in-fact, agent of the
provider, billing agent or affiliate of the provider from
performing specified tasks or providing goods, services, or
supplies at designated locations or to designated recipients
or classes or types of recipients;

9. prohibit a provider, provider-in-fact, or agent from
referring recipients to another designated person or
purchasing goods, services, or supplies from designated
persons;

10. recoupment;
11. recovery;

12. impose judicial interest

recovery or recoupment;

on any outstanding

13. impose reasonable costs or expenses incurred as the
direct result of the investigation or review including, but not
limited to, the time and expenses incurred by departmental
employees or agents and the fiscal intermediary's employee
or agent;

14. exclusion from the Medicaid Program or one or
more of its programs;
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15. suspension from the Medicaid Program or one or
more of its programs pending the resolution of the
department’s administrative appeals process;

16. require the forfeiture of a bond or other security;
17. impose an arrangement to repay;

18. impose monetary penalties not to exceed $10,000;
or

19. impose withholding of payments.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1644 (September 1999), repromulgated
LR 29:598 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2783
(November 2012).

84163. Scope of Sanctions

A. Sanction(s) imposed can be extended to other persons
or entities and to other provider numbers held, or obtained
by the provider in the following manner.

1. Sanction(s) imposed on a provider or provider-in-
fact may be extended to a provider or provider-in-fact.

2. Sanction(s) imposed on an agent of the provider or
affiliate of the provider may be imposed on the provider or
provider-in-fact if it can be shown that the provider or
provider-in-fact knew or should have known about the
violation(s) and failed to report the violation(s) to BHSF in a
timely manner.

3. Sanction(s) imposed on a provider or provider-in-
fact arising out of goods, services, or supplies to a referred
recipient may also be imposed on the referring provider if it
can be shown that the provider or provider-in-fact knew or
should have known about the violation(s) and failed to report
the violation(s) to BHSF in writing in a timely manner.

4. Sanction(s) imposed under one provider number
may be extended to all provider numbers held by or which
may be obtained in the future by the sanctioned provider or
provider-in-fact, unless and until the terms and conditions of
the sanction(s) have been fully satisfied.

5. Sanction(s) imposed on a person remains in effect
unless and until its terms and conditions are fully satisfied.
The terms and conditions of the sanction(s) remain in effect
in the event of the sale or transfer of ownership of the
sanctioned provider.

a. The entity or person who obtains an interest in,
merges with or otherwise consolidates with a sanctioned
provider assumes liability and responsibility for the
sanctions imposed on the purchased provider including, but
not limited to, all recoupments or recovery of funds or
arrangements to repay that the entity or person knew or
should have known about.

b. An entity or person who employs or otherwise
affiliates itself with a provider-in-fact who has been
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sanctioned assumes the liability and responsibility for the
sanctions imposed on the provider-in-fact that the entity or
person knew or should have known about.

B. Exclusion from participation in the Medicaid Program
precludes any such person from submitting claims for
payment, either personally or through claims submitted by
any other person or entity, for any goods, services, or
supplies provided by an excluded person or entity. Any
payments, made to a person or entity which are prohibited
by this provision, shall be immediately repaid to the Medical
Assistance Program through BHSF by the person or entity
which received the payments.

C. No provider shall submit claims for payment to the
department or its fiscal intermediary for any goods, services,
or supplies provided by a person or entity within that
provider who has been excluded from the Medical
Assistance Program or one or more of its programs for
goods, services, or supplies provided by the excluded person
or entity under the programs which it has been excluded
from. Any payments, made to a person or entity, which are
prohibited by this provision, shall be immediately repaid to
the Medical Assistance Program through BHSF by the
person or entity which received the payments.

D. When these provisions are violated, the person or
entity which committed the violations may be sanctioned
using any and all of the sanctions provided for in this
Chapter.

E. Extending of sanctions must be done on a case-by-
case basis.

F. The provisions in R.S. 46:437.10 shall apply to all
sanctions and withholding of payments imposed pursuant to
this Chapter.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1645 (September 1999), repromulgated
LR 29:598 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2784
(November 2012).

84165. Imposition of Sanction(s)

A. The decision as to the sanction(s) to be imposed shall
be at the discretion of the director of BHSF or his/her
designee and the director of Program Integrity except as
provided for in this provision, unless the sanction is
mandatory. In order to impose a sanction, the director of
BHSF or his/her designee and the director of Program
Integrity must concur. One or more sanctions may be
imposed for a single violation. The imposition of one
sanction does not preclude the imposition of another
sanction for the same or different violations.

B. At the discretion of the director of BHSF or his/her
designee and the director of Program Integrity, each
occurrence of misconduct may be considered a violation or
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multiple occurrences of misconduct may be considered a
single violation or any combination thereof.

C. The following factors may be considered in
determining the sanction(s) to be imposed:

1. seriousness of the violation(s);
extent of the violation(s);

history of prior violation(s);

2

3

4. prior imposition of sanction(s);
5. prior provision of education;

6

willingness to obey program rules;

7. whether a lesser sanction will be sufficient to
remedy the problem;

8. actions taken or recommended by peer review
groups or licensing boards;

9. cooperation related to reviews or investigations by
the department or cooperation with other investigatory

agencies; and
identified

10. willingness and

overpayments.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law)

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1645 (September 1999), repromulgated
LR 29:599 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2784
(November 2012).

84167. Mandatory Sanctions

ability to repay

A. Mandatory Exclusion from the Medical Assistance
Program. Notwithstanding any other provision to the
contrary, the director of BHSF and the director of Program
Integrity have no discretion and shall exclude the provider,
provider-in-fact or other person from the Medical Assistance
Program if the violation involves one or more of the
following:

1. a conviction, guilty plea, or no contest plea to a
criminal offense(s) in federal or Louisiana state court-
related, either directly or indirectly, to participation in either
Medicaid or Medicare;

2. has been excluded from Medicare; or

3. has failed to meet the terms and conditions of a
repayment agreement, settlement or judgment entered into
under this state’s Medical Assistance Program Integrity Law.

B. In these situations (Paragraphs A.1-3 above), the
exclusion from the Medical Assistance Program is automatic
and can be longer than, but not shorter in time than, the
sentence imposed in criminal court, the exclusion from
Medicaid or Medicare or time provided to make payment.

1. The exclusion is retroactive to the time of the
conviction, plea, exclusion, the date the repayment
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agreement was entered by the department or the settlement
or judgment was entered under this state’s Medical
Assistance Program Integrity Law.

2. Proof of the conviction, plea, exclusion, failure to
meet the terms and conditions of a repayment agreement, or
settlement or judgment entered under this state’s Medical
Assistance Program Integrity Law can be made through
certified or true copies of the conviction, plea, exclusion,
agreement to repay, settlement, or judgment or via affidavit.

a. If the conviction is overturned, plea set aside, or
exclusion or judgment is reversed on appeal, the mandatory
exclusion from the Medical Assistance Program shall be
removed.

b. The person or entity that is excluded from the
Medical Assistance Program under this Subsection B is
entitled to an administrative appeal of a mandatory
exclusion.

c. The facts and law surrounding the criminal
matter, exclusion, repayment agreement or judgment which
serves as the basis for the mandatory exclusion from the
Medical Assistance Program cannot be collaterally attacked
at the administrative appeal.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1646 (September 1999), repromulgated
LR 29:599 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2784
(November 2012).

§4169. Effective Date of a Sanction

A. All sanctions, except exclusion, are effective upon the
issuing of the notice of the results of the informal hearing.
The filing of a timely and adequate notice of administrative
appeal does not suspend the imposition of a sanction(s),
except that of exclusion. In the case of the imposition of
exclusion from the Medicaid Program or one or more of its
programs, the filing of a timely and adequate notice of
appeal suspends the exclusion. A sanction becomes a final
administrative adjudication if no administrative appeal has
been filed, and the time for filing an administrative appeal
has run. Or in the case of a timely filed notice of
administrative appeal, a sanction(s) becomes a final
administrative adjudication when the order on appeal has
been entered by the secretary. In order for an appeal to be
filed timely it must be sent to the Division of Administrative
Law within 30 days from the date of receipt of the letter
informing the person of the results of the informal
discussion.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1646 (September 1999), repromulgated
LR 29:600 (April 2003), amended by the Department of Health and
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Hospitals, Bureau of Health Services Financing, LR 38:2785
(November 2012).

Subchapter F. Withholding
84177. Withholding of Payments

A. The director of BHSF or his/her designee and the
director of Program Integrity may initiate the withholding of
a portion of or all payments or reimbursements to be made to
a provider for the purpose of protecting the interest and
fiscal integrity of the Medicaid Program if, during the course
of claims review, the director of BHSF or his/her designee
and the director of Program Integrity have a reasonable
expectation:

1. that an overpayment to a provider may have
occurred or may occur;

2. that a provider or provider-in-fact has failed to
cooperate or attempted to delay or obstruct an investigation;
or

3. has information that fraudulent, willful or abusive
practices may have been used; or

4. that willful misrepresentations may have occurred.

B. Payments to the provider may be withheld if the
director of BHSF or his/her designee and the director of
Program Integrity has been informed in writing by a
prosecuting authority that a provider or provider-in-fact:

1. has been formally charged or indicted for crimes; or

2. is being investigated for potential criminal activities
which relate to the Medicaid Program or one or more of its
programs or Medicare.

C. If the director of BHSF or his/her designee and the
director of Program Integrity has been informed in writing
by any governmental agency or authorized agent of a
governmental agency that a provider or a provider-in-fact is
being investigated by that governmental agency or its
authorized agent for billing practices related to any
government funded health care program, payment may be
withheld.

D. Withholding of payments may occur without first
notifying the provider.

E. Notice of Withholding

1. The provider shall be sent written notice of the
withholding of payments within five working days of the
actual withholding of the first check that is the subject of the
withholding. The notice shall set forth in general terms the
reason(s) for the action, but need not disclose any specific
information concerning any ongoing investigations nor the
source of the allegations. The notice must:

a. state that payments are being withheld;

b. state that the withholding is for a temporary
period and cite the circumstances under which the
withholding will be terminated,;
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c. specify to which type of Medicaid claims
withholding is effective;

d. inform the provider of its right to submit written
documentation for consideration and to whom to submit that
documentation; and

e. inform the
administrative appeal.

provider of its right to an

2. Failure to provide timely notice of the withholding
to the provider or provider-in-fact may be grounds for
dismissing or overturning the withholding.

F. Duration of Withholding

1. All withholding of payment actions under this
Chapter will be temporary and will not continue after:

a. the director of BHSF or his/her designee and the
director of Program Integrity has determined that insufficient
information exists to warrant the withholding of payments;

b. recoupment or recovery of overpayments has
been imposed on the provider;

c. the provider or provider-in-fact has posted a bond
or other security deemed adequate to cover all past and
future projected overpayments; and

d. the notice of the results of the informal hearing.

2. In no case shall withholding remain in effect past
the issuance of the notice of the results of the informal
hearing, unless the withholding is based on written
notification by an outside agency that an active and ongoing
criminal investigation is being conducted or that formal
criminal charges have been brought. In that case, the
withholding may continue for as long as the criminal
investigation is active and ongoing or the criminal charges
are still pending, unless adequate bond or other security has
been posted with BHSF.

G.  Amount of the Withholding

1. If the withholding of payment results from
projected overpayments, then when determining the amount
to be withheld, the ability of the provider to continue
operations and the needs of the recipient serviced by the
provider shall be taken into consideration by the director of
BHSF and the director of Program Integrity. In the event that
a recipient cannot receive needed goods, services or supplies
from another source, arrangements shall be made to assure
that the recipient can receive goods, supplies, and services.
The burden is on the provider to demonstrate that absent that
provider’s ability to provide goods, supplies, or services to
that recipient, the recipient could not receive needed goods,
supplies, or services. Such showing must be made at the
informal hearing.

2. The amount of the withholding shall be determined
by the director of BHSF or his/her designee and the director
of Program Integrity. The provider should be notified of the
amount withheld every 90 days from the date of the issuing
of the Notice of Withholding until the withholding is
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terminated or the results of the informal hearing are issued,
whichever comes first.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1646 (September 1999), repromulgated
LR 29:600 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2785
(November 2012).

§4179. Effect of Withholding on the Status of a Provider
or Provider-in-Fact with the Medical Assistance
Program

A. Withholding of payments does not, in and of itself,
affect the status of a provider or provider-in-fact. During the
period of withholding, the provider may continue to provide
goods, services, or supplies and continue to submit claims
for them, unless the provider has been suspended or
excluded from participation. Any and all amounts withheld
or bonds or other security posted may be used for recovery,
recoupment or arrangements to pay.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1647 (September 1999), repromulgated
LR 29:601 (April 2003).

Subchapter G. Suspension of
Medicaid Payments Pending
Investigation of Credible Allegations
of Fraud

8§4181. General Provisions
A. Basis for Suspension

1. The director of BHSF and the director of Program
Integrity must suspend all Medicaid payments to a provider
after it determines there is a credible allegation of fraud for
which an investigation is pending under the Medicaid
Program against a provider unless it has good cause to not
suspend payments or to suspend payment only in part.

2. The director of BHSF and the director of Program
Integrity may suspend payments without first notifying the
provider of its intention to suspend such payments.

3. Anprovider is entitled to an administrative review of
the suspension of payment.

B. Notice of Suspension

1. The director of BHSF and the director of Program
Integrity must send notice of its suspension of Medicaid
payments within the following timeframes:

a. five days of taking such action unless requested
in writing by a law enforcement agency to temporarily
withhold such notice; and
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b. 30 days if requested by law enforcement in
writing to delay sending such notice, which request for delay
may be renewed in writing up to twice and in no event may
exceed 90 days.

2. The notice must include or address all of the
following:

a. Medicaid payments are being suspended in
accordance with 42 CFR 455.23;

b. set forth the general allegations as to the nature
of the suspension action, but need not disclose any specific
information concerning an ongoing investigation;

c. state that the suspension is for a temporary
period, and cite the circumstances under which the
suspension will be terminated;

d. specify, when applicable, to which type(s) of
Medicaid claims or business units of a provider suspension
is effective;

e. inform the provider of the right to submit written
evidence for consideration by the director of BHSF and the
director of Program Integrity; and

f. inform the provider of their

administrative appeal.

right to a

C. Duration of Suspension

1. All suspension of payment actions under this
Section will be temporary and will not continue after either
of the following:

a. legal proceedings related to the provider’s
alleged fraud are completed; or

b. the director of BHSF and the director of Program
Integrity or the prosecuting authorities determine that there
is insufficient evidence of fraud by the provider.

D. Good Cause Not to Suspend Payments. The director
of BHSF and the director of Program Integrity may find that
good cause exists not to suspend payments, or not to
continue a payment suspension previously imposed, to a
provider against which there is an investigation of a credible
allegation of fraud if any of the following are applicable.

1. Law enforcement officials have specifically
requested that a payment suspension not be imposed because
such a payment suspension may compromise or jeopardize
an investigation.

2. Other available remedies implemented by BHSF or
Program Integrity more effectively or quickly protect
Medicaid funds.

3. The director of BHSF and the director of Program
Integrity determine, based upon the submission of written
evidence by the provider that is the subject of the payment
suspension, that the suspension should be removed.

4. Recipient access to items or services would be
jeopardized by a payment suspension because of either of
the following:
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a. aprovider is the sole community physician or the
sole source of essential specialized services in a community;
or

b. a provider serves a large number of recipients
within a HRSA-designated medically underserved area.

5. Law enforcement declines to certify that a matter
continues to be under investigation.

6. The director of BHSF and the director of Program
Integrity determine that payment suspension is not in the
best interest of the Medicaid program.

E. Good Cause to Suspend Payment Only in Part. The
director of BHSF and the director of Program Integrity may
find that good cause exists to suspend payments in part, or to
convert a payment suspension previously imposed in whole
to one only in part, to a provider against which there is an
investigation of a credible allegation of fraud if any of the
following are applicable.

1. Recipient access to items or services would be
jeopardized by a payment suspension because of either of
the following:

a. aprovider is the sole community physician or the
sole source of essential specialized services in a community;
or

b. a provider serves a large number of recipients
within a HRSA-designated medically underserved area.

2. The director of BHSF and the director of Program
Integrity determines, based upon the submission of written
evidence by the provider that is the subject of a whole
payment suspension, that such suspension should be
imposed only in part.

3. The credible allegation of fraud focuses solely and
definitively on only a specific type of claim or arises from
only a specific business unit of a provider and the director of
BHSF and the director of program integrity determine and
document in writing that a payment suspension in part would
effectively ensure that potentially fraudulent claims were not
continuing to be paid.

4. Law enforcement declines to certify that a matter
continues to be under investigation.

5. The director of BHSF and the director of Program
Integrity determine that payment suspension only in part is
in the best interest of the Medicaid Program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
38:2786 (November 2012).
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Subchapter H. Arrangements to
Repay
84187. Arrangement to Repay

A. Arrangements to repay may be mutually agreed to or
imposed as a sanction on a provider, provider-in-fact or
other person. Arrangements to repay identified
overpayments, interest, monetary penalties or costs and
expenses should be made through a lump sum single
payment within 60 days of reaching or imposing the
arrangement to repay. However, an agreement to repay may
contain installment terms and conditions. In such cases, the
repayment period cannot extend two years from the date the
agreement is reached or imposed, except that a longer period
may be established by the secretary or director of BHSF. In
such a case the agreement to repay must be signed by the
secretary or director of BHSF.

B. All agreements to repay must contain at least:
1. the amount to be repaid,;

2. the
repayments;

person(s) responsible for making the

3. aspecific time table for making the repayment;

4. if installment payments are involved, the date upon
which each installment payment is to be made; and

5. the security posted to assure that the repayments
will be made, and if not made, the method through which the
security can be seized and converted by Medicaid.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR. 23:1647 (September 1999), repromulgated
LR 29:601 (April 2003).

Subchapter I.Corrective Actions
84195. Corrective Actions Plans

A. The following procedures are established for the
purpose of attempting to resolve problems prior to the
issuing of a notice of sanction or for resolution during the
informal hearing or administrative hearing.

1. Corrective Action Plan-Notification

a. The director of BHSF and the director of
Program Integrity may at any time issue a notice of
corrective action to a provider or provider-in-fact, agent of
the provider, or affiliate of the provider. The provider,
provider-in-fact, agent of the provider, or affiliate of the
provider shall comply with the corrective action plan within
10 working days of receipt of the corrective action plan. The
purpose of a corrective action plan is to identify potential
problem areas and correct them before they become
significant discrepancies, deviations or violations. This is an
informal process.
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i.  The provider, provider-in-fact, agent of the
provider, or affiliate of the provider must submit their
agreement with the corrective action plan in writing, signed
by the provider, the provider-in-fact, agent of the provider,
or affiliate of the provider.

b. Corrective action plans are also used to
resolve matters at or before the informal hearing or
administrative appeal process. When so used they serve the
same function as a settlement agreement.

2. Corrective Action Plan-Inclusive Criteria. The
corrective action plan must be in writing and contain at least
the following:

a. the nature of the discrepancies or violations;
b. the corrective action(s) that must be taken; and

c. notification of any action required of the
provider, provider-in-fact, agent of the provider, billing
agent or affiliate of the provider.

3. Corrective Action Plans-Restrictions. Corrective
actions, which may be included in a corrective action plan,
are the following:

a. issuing a warning through written notice or
consultation;

b. require that the provider, provider-in-fact, agent
of the provider, or affiliate receive education and training in
the law, rules, policies, criteria and procedures related to the
Medical Assistance Program, including billing practices or
programmatic requirements and practices. Such education or
training is at the provider or provider-in-fact's expense;

c. require that the provider receive prior
authorization for any or all goods, services, or supplies to be
rendered;

d. place the provider's claims on manual review
status before payment is made;

e. restrict or remove the provider=s privilege to
submit bills or claims electronically;

f. impose any restrictions deemed appropriate by
the director of BHSF and the director of Program Integrity;
or

g. any other items mutually agreed to by the
provider, provider-in-fact, agent of the provider, billing
agent, affiliate of the provider or other person and the
director of BHSF or the director of Program Integrity,
including, but not limited to, one or more of the sanctions
listed in this Chapter and an agreement to repay.

4. Only restrictions in Subparagraphs A.3.a-f above
can be imposed on a provider, provider-in-fact, agent of the
provider, billing agent, or affiliate of the provider without
their agreement. Any other items included in a corrective
action plan must be mutually agreed to among the parties to
the corrective action plan.
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5. No right to an informal hearing or administrative
appeal can arise from a corrective action plan, unless the
corrective action plan violates the provisions of this Chapter.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1648 (September 1999), repromulgated
LR 29:601 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2787
(November 2012).

Subchapter J. Informal Hearing
Procedures and Processes

84203. Informal Hearing

A. A provider, provider-in-fact, agent of the provider,
billing agent, affiliate of the provider or other person who
has received a notice of sanction or notice of withholding of
payment shall be provided with an informal hearing if that
person makes a written request for an informal hearing
within 15 days of receipt of the notice. The request for an
informal hearing must be made in writing and sent in
accordance with the instruction in the notice. The time and
place for the informal hearing will be set out in the notice of
setting of the informal hearing.

B. The informal hearing is designed to provide the
opportunity:

1. to provide the provider, provider-in-fact, agent of
the provider, billing agent, the affiliate of the provider or
other person an opportunity to informally review the
situation;

2. for BHSF to offer alternatives based on information
presented by the provider, provider-in-fact, agent of the
provider, billing agent, affiliate of the provider, or other
person, if any; and

3. for the provider, provider-in-fact, agent of the
provider, billing agent, affiliate of the provider or other
person to evaluate the necessity for seeking an
administrative appeal. During the informal hearing, the
provider, provider-in-fact, agent of the provider, billing
agent, affiliate of the provider or other person may be
afforded the opportunity to talk with the department's
personnel involved in the situation, to review pertinent
documents on which the alleged violations are based, to ask
questions, to seek clarification, to provide additional
information and be represented by counsel or other person.
Upon agreement of all parties, an informal discussion may
be recorded or transcribed.

C. Notice of the Results of the Informal Hearing.
Following the informal hearing, BHSF shall inform the
provider, provider-in-fact, agent of the provider, billing
agent, affiliate of the provider or other person in writing of
the results which could range from canceling, modifying, or
upholding the any or all of the violations, sanctions or other
actions contained in a notice of sanction or notice of
withholding of payments and the provider, provider-in-fact,
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agent of the provider, billing agent, affiliate of the provider
or other person’s right to an administrative appeal. The
notice of the results of the informal hearing must be signed
by the director of BHSF or his/her designee and the director
of Program Integrity.

1. The provider, provider-in-fact, agent of the
provider, billing agent, affiliate of the provider or other
person has the right to request an administrative appeal
within 30 days of the receipt of the notice of the results of
the informal hearing. At any time prior to the issuance of the
written results of the informal hearing, the notice of
corrective action or notice of administrative sanction or
withholding of payment may be modified.

a. If afinding or reason is dropped from the notice,
no additional time will be granted to the provider, provider-
in-fact, agent of the provider, billing agent, affiliate of the
provider or other person to prepare for the informal hearing.

b. If additional reasons or sanctions are added to the
notice prior to, during or after the informal hearing, the
provider, provider-in-fact, agent of the provider, billing
agent, affiliate of the provider or other person shall be
granted an additional 10 working days to prepare responses
to the new reasons or sanctions, unless the 10-day period is
waived by the provider, provider-in-fact, agent of the
provider, billing agent, affiliate of the provider or other
person.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1648 (September 1999), repromulgated
LR 29:602 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2787
(November 2012).

Subchapter K. Administrative
Appeals

84211. Administrative Appeal

A. The provider, provider-in-fact, agent of the provider,
billing agent, or affiliate of the provider may seek an
administrative appeal from the notice of the results of an
informal hearing if the provider, provider-in-fact, agent of
the provider, billing agent, or affiliate of the provider has
had one or more appealable sanctions imposed upon him.

B. The notice of administrative appeal must be adequate
as to form and lodged with the Division of Administrative
Law within 30 days of the receipt of the notice of the results
of the informal hearing. The lodging of a timely and
adequate request for an administrative appeal does not affect
the imposition of a sanction, unless the sanction imposed is
exclusion. All sanctions imposed through the notice of the
results of the informal hearing are effective upon mailing,
emailing, or faxing of the notice of the results of the
informal hearing to the provider, provider-in-fact, agent of
the provider, billing agent, affiliate of the provider or other
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person, except exclusion from participation in the Medical
Assistance Program or one or more of its programs.

C. In the case of an exclusion from participation, if the
director of BHSF and the director of Program Integrity
determines that allowing that person to participate in the
Medicaid Program during the pendency of the administrative
appeal process poses a threat to the programmatic or fiscal
integrity of the Medicaid Program or poses a potential threat
to health, welfare or safety of any recipients, then that
person may be suspended from participation in the Medicaid
Program during the pendency of the administrative appeal. If
the exclusion is mandatory, a threat to Medicaid Program or
recipients is presumed. This determination shall be made
following the informal hearing. If no informal hearing is
requested, the determination shall be made after the delay
for requesting an informal hearing has run.

D. Failure to lodge a timely and adequate request for an
administrative appeal will result in the imposition of any and
all sanctions in the notice of the results of the informal
hearing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1649 (September 1999), repromulgated
LR 29:603 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2787
(November 2012).

84213. Right to Administrative Appeal and Review

A. Only the imposing of one or more sanctions can be
appealed to the Division of Administrative Law.

1. The adversely effected party has the right to
challenge the basis for the violation and the sanction
imposed.

2. The adversely effected party must specifically state
the basis for the appeal and what actions are being
challenged on appeal.

B. The following actions are not sanctions, even if listed
as such in the notice of sanction or notice of the results of
the informal hearing, and are not subject to appeal or review
by the Division of Administrative Law:

1. referral to a state, federal or professional licensing
authority;

2. referral to the Louisiana Attorney General=s
Medicaid Fraud Control Unit or any other authorized law
enforcement or prosecutorial authority;

3. referral to governing boards, peer review groups or
similar entities;

4. issuing a warning to a provider or provider-in-fact
or other person through written notice or consultation;

5. require that the provider, or provider-in-fact, their
affiliates and agents receive education and training in laws,
rules, policies, and procedures, including billing;
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6. conducting prepayment review;

7. place the provider’s claims on manual review status
before payment is made;

8. require that the provider or provider-in-fact receive
prior authorization for any or all goods, services, or supplies
under the Medicaid Program or one or more of its programs;

9. remove or restrict the provider=s use of electronic
billing;

10. any restrictions imposed as the result of a corrective
action plan;

11. any restrictions agreed to by a provider, provider-
in-fact, agent of the provider, or affiliate of the provider;

12. any terms or conditions contained in an
arrangement to repay which has been agreed to by a
provider, provider-in-fact, agent of the provider, or affiliate
of the provider.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1649 (September 1999), repromulgated
LR 29:603 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2788
(November 2012).

Subchapter L. Rewards for Fraud
and Abuse Information

84221. Tip Rewards

A. The secretary may approve a reward of 10 percent of
the actual monies recovered from a person, with a maximum
reward of $2,000 to a person who submits information to the
secretary which results in a recovery under this Chapter or
the provisions of the Medical Assistance Program Integrity
Law.

B. The secretary shall grant rewards only to the extent
monies are appropriated for that purpose from the Medical
Assistance Programs Fraud Detection Fund. The approval of
a reward is solely at the discretion of the secretary. In
making a determination of a reward, the secretary shall
consider the extent to which the tip information contributed
to the investigation and recovery of monies. The person
providing the information need not have requested a reward
in order to be considered for an award by the secretary.

C. No reward shall be made to any person if:

1. the information was previously known to the
department or criminal investigators;

2. a person planned or participated in the action
resulting in the investigation;

3. a person who is, or was at the time of the tip,
excluded from participation in the Medical Assistance
Program or subject to recovery under this Chapter or the
Medical Assistance Program Integrity Law;
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4. aperson who is or was a public employee or public
official or person who was or is acting on behalf of the state
if the person has or had a duty or obligation to report,
investigate, or pursue allegations of wrongdoing or
misconduct by health care providers or Medicaid recipients
unless that individual has not been employed or had such
duties and obligation for a period of two years prior to
providing the information.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4, R. S. 46:440.2 and 46:437.1-46:440.3 (Medical
Assistance Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1650 (September 1999), repromulgated
LR 29:603 (April 2003).

Subchapter M. Miscellaneous

84229. Mailing

A. Miailing refers to the sending of a hard copy via U.S.
mail or commercial carrier. Sending via facsimile or email is
also acceptable, so long as a hard copy is mailed. Delivery
via hand is also acceptable.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1650 (September 1999), repromulgated
LR 29:604 (April 2003), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 38:2788
(November 2012).

84231. Confidentiality

A. All contents of claim reviews and investigations
conducted under this Chapter shall remain confidential until
a final administrative adjudication is entered. Prior to that,
only the parties or their authorized agents and
representatives may review the contents of the payment
review and investigatory files, unless by law others are
specifically authorized to have access to those files. These
files may be released to law enforcement agencies, other
governmental investigatory agencies, or specific individuals
within the department who are authorized by the director of
BHSF and the director of Program Integrity to have access
to such information.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1650 (September 1999), repromulgated
LR 29:604 (April 2003).

84233. Severability Clause

A. If any provision of this Chapter is declared invalid or
unenforceable for any reason by any court of this state or
federal court of proper venue and jurisdiction, that provision
shall not affect the validity of the entire regulation or other
provisions thereof.

Louisiana Administrative Code April 2021

64

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1650 (September 1999), repromulgated
LR 29:604 (April 2003).

8§4235. Effect of Promulgation

A. This regulation, when promulgated, shall supersede
any and all other departmental regulations that conflict with
the provisions of this Chapter.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, 46:437.4 and 46:437.1-46:440.3 (Medical Assistance
Program Integrity Law).

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 25:1650 (September 1999), amended LR
29:604 (April 2003).

Subpart 9. Recovery

Chapter 81. Estate Recovery
§8101. Definitions

Authorized Representative—the executor or succession
attorney if a succession has been opened. If there is no
executor or succession attorney, an heir, family member or
the decedent’s last authorized representative listed on the
decedent’s most recent Medicaid application.

Cost Effectiveness—the process whereby the Medicaid
agency balances and weighs that which it may reasonably
expect to recover against the time and expense of recovery.
Initiating estate recovery will be deemed to be cost effective
when the amount reasonably expected to be recovered
exceeds the cost of recovery and is greater than $1,000.

Estate—the gross (total value) estate of the deceased as
determined by Louisiana succession law and any interest in
any property, whether movable or immovable, corporeal or
incorporeal.

Heir—a descendant in the first degree.

Homestead—consists of a residence occupied by the
owner and the land on which the residence is located,
including any building and appurtenances located thereon,
and any contiguous tracts up to a total of five acres if the
residence is within a municipality, or up to a total of 200
acres of land if the residence is not located in a municipality.
This same homestead shall be the individual’s home which
was occupied by the recipient immediately prior to the
recipient’s admission to a long term care facility or when the
recipient began receiving home and community-based
services.

Individual’s Home—the primary place of residence of the
deceased recipient which was occupied by the recipient
immediately prior to the recipient's admission to a long term
care facility or when the recipient began receiving home and
community-based services.
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Undue Hardship—an undue hardship shall exist when
initiating estate recovery would result in placing an
unreasonable burden on an heir; and if an heir’s family
income is 300 percent or less of the U.S. Department of
Health and Human Services federal poverty level guidelines
as published annually in the Federal Register. An undue
hardship may exist when:

1. the estate is the sole income producing asset of an
heir and income from the estate is limited;

2. recovery would result in an heir becoming eligible
to receive public assistance including, but not limited to
Medicaid; or

3. any other compelling circumstances that would
result in placing an unreasonable financial burden on an heir.
NOTE: An undue hardship does not exist if the circumstances
giving rise to the hardship were created by or are the result of
estate planning methods under which assets were sheltered or
divested in order to avoid estate recovery. It is the obligation
of the heirs to prove undue hardship by a preponderance of the

evidence.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 30:801 (April 2004), amended LR 37:339
(January 2011).

88103. General Provisions

A. Medicaid estate recovery is not a condition of
eligibility. The applicant/recipient shall be informed at the
time of application/redetermination that federal law and
regulations mandate estate recovery action by the states and
that medical assistance claims paid by the department may
be subject to estate recovery. A notice of estate recovery is
provided to the applicant as part of the application process.

B. Recovery Limits

1. Recovery can only be made after the death of the
recipient's surviving spouse, if any, and only at the time
when the recipient has no surviving child under age 21, or a
child who is blind or disabled as defined in Section 1614 of
the Social Security Act. Recovery may be deferred until the
death of the surviving spouse or children reach the age of 21
or are no longer blind or disabled.

2. Recovery cannot be made for Medicare cost-
sharing benefits (i.e., Part A and Part B premiums,
deductibles, coinsurance, and co-payments) paid under the
Medicaid State Plan.

C. Recovery Adjustments

1. Recovery may be waived in cases in which it is not
cost-effective for the state to recover from the recipient’s
estate.

2. Recovery shall be waived if it will cause an undue
hardship on any child of the deceased recipient.

3. The recovery may be lessened by reducing the
estate value in consideration of reasonable and necessary
documented expenses incurred by the decedent's heirs to
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maintain the homestead during the period in which the
recipient was in a long term care facility or received home
and community-based services, if the homestead is part of
the estate.

D. Recovery Notice

1. The department will seek recovery for medical
assistance from the decedent’s estate. The family or heirs
will be given advance notice of the proposed action and the
time frame in which they have the opportunity to apply for
an undue hardship waiver and/or dispute the recovery.

2. Anotice of Medicaid estate recovery will be served
on the executor, authorized representative or succession
attorney of the decedent’s estate. If there is no executor,
authorized representative or succession attorney, the notice
will be sent to the family or the heirs. The notice shall
specify the following information:

a. the deceased recipient’s name and Medicaid
identification number;

b. the action the state intends to take;
c. the reason for the action;

d. the dates of services associated with the recovery
action and the estimated amount of the department’s claim,
i.e., amount to be recovered against the recipient’s estate;

e. the right to and procedure for applying for a
hardship waiver;

f.  the authorized representative’s right to a hearing;

g. the method by which the
representative may obtain a hearing; and
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h. the time periods involved in requesting a hearing
or in exercising any procedural requirements under the
Medicaid Estate Recovery Program.

3. The notice shall request that copies of all
succession pleadings filed in connection with the succession
of the decedent, including any judgment(s) of possession be
provided to the department.

a. In the event no succession has been judicially
opened, the department is to be advised as to when such
documents will be available and/or when the succession is
expected to be opened.

E. Recovery Privilege

1. The claim of the department shall have a privilege
on the total estate with a priority equivalent to an expense of
last illness as prescribed in Civil Code Article 3252 et seq.

2. The department may file a proof of claim based on
its privilege.
F.  Recovery Exclusions
1. If an individual was insured under a qualifying
long-term care insurance partnership policy and received

Medicaid benefits as a result of resources being disregarded
in the eligibility determination, the department shall not seek

Louisiana Administrative Code April 2021



PUBLIC HEALTH—MEDICAL ASSISTANCE

adjustment or recovery from the individual’s estate for the
amount of the resources disregarded.

a. The resource disregard is determined on a 1:1
ratio. For each $1 of a qualifying long-term care insurance
partnership policy benefit, $1 of countable resources is
disregarded or excluded during the eligibility determination
process.

2. The department shall not seek recovery or
adjustment from an individual’s estate for the amount of
Medicare cost-sharing benefits paid on behalf of an
individual that was enrolled in any one of the following
Medicaid programs:

a. Qualified Medicare Beneficiaries (QMB);

i. including individuals who are classified as
QMB Plus and receive full Medicaid coverage in addition to
QMB benefits;

b. Specified Low-Income Beneficiaries (SLMB);

i. including individuals who are classified as
SLMB Plus and receive full Medicaid coverage in addition
to SLMB benefits;

c. Qualified Disabled and Working
(QDWI); or

d. Qualified Individuals (QI).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 30:801 (April 2004), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 35:1891
(September 2009), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 37:339
(January 2011).

§8105. Administrative Review

Individuals

A. Informal Review and Administrative Appeal of
Agency Decision. Through the informal review and
administrative process, any authorized representative may
request that the agency review and reconsider any or all
aspects of a particular recovery matter in which he/she is
involved.

1. If the authorized representative disagrees with the
estimated amount and/or the basis for the estate recovery and
is requesting an undue hardship waiver, the authorized
representative must submit the following information to the
department within 30 days of receipt of the estate recovery
notice:

a. a written request for an informal review which
states the basis for the disagreement(s) along with all of the
supporting documentation to substantiate the disagreement;
or

b. a completed notarized hardship  waiver
application along with all of the documentation needed to
support the request for a hardship waiver.
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2. If the authorized representative wishes to obtain a
copy of the claims history upon which the recovery amount
is based, the HIPPA authorization form enclosed with the
recovery notice must be completed and returned to the
department within five days of receipt of the recovery
notice.

3. The written request for an informal review and/or
hardship waiver must be post marked or delivered to the
department on or before the 30th day from receipt of the
estate recovery notice.

4. If the written request for an informal review and/or
the completed notarized hardship waiver application along
with all supporting documentation is not received within the
30 day period, the action set out in the estate recovery notice
shall be the final agency decision.

5. If the written request for an informal review and/or
the completed notarized hardship waiver application along
with all supporting documentation is received timely, the
department shall conduct an informal review of the estate
recovery decision.

a. The informal review may be conducted in-
person, via phone or other electronic media and/or through a
review of the documentation.

b. Following the informal review, the department
will issue a written notice to the authorized representative of
the reason(s) for its findings and the amount owed by the
estate.

B. The authorized representative shall have 30 days from
the date of mailing of the estate recovery notice to seek an
administrative  appeal with the appropriate state
administrative tribunal.

C. In addition to the provisions of this Section, any
aggrieved party shall have the administrative appeal rights
available pursuant to the Administrative Procedure Act.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 30:802 (April 2004), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 37:340 (January 2011).

Chapter 83. Third Party Liability

Subchapter A. Claims
§8301. Pay and Chase
A. Definition

Claim—a single document line identifying the service
and/or charges for services for a single recipient from a
single provider.

B. Medicaid claims for services covered under the State
Plan will be cost avoided when there is probable third party
liability unless the claim is for one of the following services:

1. prenatal care pregnant women;
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2. preventative pediatric services including early and
periodic screening diagnosis and treatment of individuals
under the age of 21 years;

3. services provided to an individual for whom child
support enforcement services are being carried out by the
Title 1V-D state agency.

C. In processing these claims, the Medicaid agency will
pay the claim and seek reimbursement from liable third
parties, utilizing the claims method of payment called “pay
and chase.” When the claim is for a service provided to an
individual for whom child support enforcement services are
being enforced through the Title IV-D state agency, the
provider is not required to bill a liable third party prior to
billing the state Medicaid agency. The state elects to process
these claims in the same manner as for prenatal care and
preventive pediatric services, that is, through the pay and
chase process.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR
13:578 (October 1978), amended by the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing, LR 17:781 (August 1991), amended by the Department
of Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 32:848 (May 2006).

§8303. Crossover Claims

A. The Medical Assistance Program shall provide
Medicaid coverage of Medicare Part A and Part B crossover
claims for dually eligible recipients with the following
limitations:

1. Medicaid coverage of Medicare Part B crossover
claims shall be limited to only those services covered under
Title X1X (Medicaid); and

2. payment of Medicare Part A and Part B co-
insurance and deductibles shall be limited to the total
Medicaid allowable cost for each covered service.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR 13:92
(February 1987), amended by the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing, LR 32:848 (May 2006).

Subchapter B. Data Match with
Insurance Carriers

§8311. General Provisions

A. All insurance companies authorized to issue a hospital
or medical expense policy, a hospital or medical service
contract, an employee welfare benefit plan, a health and
accident insurance policy, or any other insurance contract of
this type in this state shall provide a monthly list of
information to the Department of Health and Hospitals on all
members who hold a comprehensive health contract.
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B. The payor shall submit to DHH an initial, secure,
encrypted electronic file of all members who hold
comprehensive health contracts with:

1. effective dates as of the date of promulgation of this
Subchapter C; and

2. processed dates before that same date.

C. The department shall treat all data in a confidential
manner and protect it in accordance with the Health
Insurance Portability and Accountability Act (HIPAA) of
1996 privacy and security rules. Further, the Department
shall, in a manner compliant with the HIPAA privacy and
security rules, return or destroy all copies of the payor’s data
immediately following the match process.

D. The department shall provide a standard protocol in
accordance with nationally accepted standards, and in a
manner compliant with the Health Insurance Portability and
Accountability Act of 1996, by which the electronic file
shall be transmitted between DHH and the payor.

E. The provisions of this 88325 shall not apply to any
insured whose indemnity policy benefits pay less than $25 a
day in hospital or medical benefits.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254, R.S. 44:14, and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 32:849 (May 2006).

Subchapter C. Newborn Notification
§8325. Definitions

Effective Date of Birth—the date of live birth of a
newborn child.

Health Insurance Issuer—an insurance company,
including a health maintenance organization as defined and
licensed to engage in the business of insurance under Part
XI1 of Chapter 2 of Title 22, unless preempted as a qualified
employee benefit plan under the Employee Retirement
Income Security Act of 1974.

Qualifying Newborn Child—a newborn child who meets
the eligibility provisions for the Medicaid Program.

Third Party Liability (TPL) Notification of Newborn
Child(ren) Form—the written form developed by the
Department of Health and Hospitals that must be completed
by the hospital to report the birth and health insurance status
of a newborn child.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, ERs: LR 31:1048 (May 2005), LR 31:1963
(August 2005), LR 31:2259 (September 2005), amended by the
Department of Health and Hospitals, Office of the Secretary,
Bureau of Health Services Financing, LR 32:848 (May 2006).
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88327. Hospital Requirements

A. A hospital shall complete the Third Party Liability
(TPL) Notification of Newborn Child(ren)form to report the
birth and health insurance status of a qualifying newborn
child either delivered in their facility, delivered under their
care, or transferred to their facility after birth. The
notification shall only be completed when the hospital
reasonably believes that the following entities would
consider the child to be a qualified newborn and insurance
coverage is available to said child(ren):

1. the health insurance issuer that has issued a policy
of health insurance under which the newborn child may be
entitled to coverage; and

2. the Department of Health and Hospitals.

B. The TPL Notification of Newborn Child(ren) form
shall be completed by the hospital and submitted to any and
all applicable health insurance issuers within seven days of
the birth of a newborn child. Delivery of the notification
form may be established via the U.S. Mail, FAX, or e-mail.

C. The TPL Notification of Newborn Child(ren) form
shall be sent to the Department of Health and Hospitals,
Bureau of Health Services Financing, Third Party
Liability/Medicaid Recovery within seven days of the birth
of the child.

D. This notification shall not be altered, in any respect,
by the hospital and shall be in addition to any other
notification, process or procedure followed by the hospital.
The notification shall not be done in lieu of any other
required notice, process or procedure established in any
other rule, manual, or policy.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, [ERs: LR 31:1048 (May 2005), LR 31:1963
(August 2005], LR 31:2259 (September 2005), amended by the
Department of Health and Hospitals, Office of the Secretary,
Bureau of Health Services Financing, LR 32:849 (May 2006).

Subchapter D. Provider Billing and
Trauma Recovery

§8341. Definitions

Initial Lien—the first letter or other notice sent by the
Medicaid Third Party Recovery Unit and the Medicaid
contracted managed care entity(s) via mail to the recipient or
his representative providing notification of the lien amount.

Updated Lien—the most recent letter or other notice sent
by the Medicaid Third Party Recovery Unit and the
Medicaid contracted managed care entity(s)via mail to the
recipient or his representative, subsequent to the initial lien,
providing notification of an updated lien amount.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
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Services Financing, LR 33:463 (March 2007), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 39:510 (March 2013), LR 40:83 (January 2014).

§8343. Introduction

A. Congress intended the Medicaid Program be the
payor of last resort, requiring other available resources be
used before Medicaid pays for any health care services
rendered to an individual enrolled in the Medicaid Program.

B. The Department of Health and Hospitals will no
longer allow providers to pursue a liable or potentially liable
third party for payment in excess of the Medicaid paid
amount to a provider for health care services rendered.
Existing federal law preempts such an allowance.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 33:463 (March 2007), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 40:83 (January 2014).

88347. Recipient Responsibilities

A. The claims included in the initial lien calculated by
the Medicaid Third Party Liability Recovery Unit and the
Medicaid contracted managed care entity(s) shall be deemed
as an accurate reflection of the total amount paid by
Medicaid and the Medicaid contracted managed -care
entity(s), unless challenged in writing by the recipient or his
representative within 30 days of the date of the initial lien
notification to the Medicaid recipient or his representative.

B. Any additional Medicaid payments included as the
result of an updated lien shall be deemed as an accurate
reflection of the total amount of the claims paid by Medicaid
and the Medicaid contracted managed care entity(s), unless
challenged in writing by the recipient or his representative,
within 30 days of the date of the updated lien notification to
the Medicaid recipient or his representative.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 33:464 (March 2007), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 39:510 (March 2013), LR 40:84 (January 2014).

88349. Noncompliance and Violations

A. A provider who has filed and accepted Medicaid
payment and who also accepts payment in excess of billed
charges or a duplicate payment for the same health care
services may be referred for investigation and prosecution
for possible violation of either federal or state laws and may
be excluded from participation in the Medicaid Program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 33:464 (March 2007), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 39:510 (March 2013), LR 40:84 (January 2014).
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Subpart 11. Medicaid Expansion under
the Affordable Care Act

Chapter 101. Alternative Benefit Plan
§10101. General Provisions

A. Pursuant to the Patient Protection and Affordable
Care Act (P.L. No. 111-148), hereafter referred to as the
Affordable Care Act (ACA), and §1937 of title XIX of the
Social Security Act, the department shall expand Medicaid
coverage to individuals from age 19 to 65 years old at or
below 133 percent of the federal poverty level with a 5
percent income disregard as provided in 42 CFR 435.119,
hereafter referred to as the new adult group.

B. Effective July 1, 2016, the department will expand
Medicaid coverage to the new adult group, as defined in
81905(y)(2)(A) of title X1X of the Social Security Act, and
provide a secretary-approved coverage option, hereafter
referred to as the Alternative Benefit Plan (ABP), which
incorporates the benefits and services covered under the
Medicaid State Plan, including the essential health benefits
as provided in 81302(b) of ACA. The department will utilize
a federally-approved benchmark benefit package to ensure
that the ABP includes benefits that are appropriate to meet
the needs of the new adult group.

1. Benchmark—coverage is based on benefits that are
at least equivalent to one of the federally statutorily specified
benchmark plans.

C. The Basic Blue Cross/Blue Shield preferred provider
option offered through the Federal Employees Health
Benefit program (FEHBP) will be the benchmark plan used
to design the ABP for the state.

D. The ABP shall provide coverage of essential health
benefits pursuant to federal regulations in §1302(b) of ACA.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
42:756 (May 2016).

810103. Benefits and Services

A. Minimum Essential Health Benefits. Pursuant to
81302(b) of ACA, the ABP must provide the new adult
group with a benchmark benefit or benchmark-equivalent
benefit package that includes the required minimum
essential health benefits (EHBs) provided in affordable
insurance exchanges. There are 10 benefit categories and
some of the categories include more than one type of benefit.
The following services are considered EHBS:

1. ambulatory patient services;
2. emergency Services;

3. hospitalization;

4. maternity and newborn care;

5. mental health and substance use disorder services,
including behavioral health treatment:
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a. these services shall be in accordance with the
Mental Health Parity and Addiction Equity Act (MHPAEA)
of 2008;

6. prescription drugs;
7. rehabilitative and habilitative services and devices;
8. laboratory services;

9. preventive services and chronic  disease

management; and
10. pediatric services, including oral and vision care.

a. The requirements of this service category are met
through the Early and Periodic Screening, Diagnosis and
Treatment Program.

B. Enrollees shall receive the full range of benefits and
services covered under the ABP state plan amendment. The
ABP package will incorporate the benefits and services
covered under the Medicaid State Plan, including the
essential health benefits as provided in §1302(b) of ACA.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title X1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
42:756 (May 2016).

Chapter 103. Supplemental Nutrition
Assistance Program Enrollment
Option
§10301. General Provisions

A. Effective July 1, 2016, the department may use the
Supplemental Nutrition Assistance Program (SNAP) option
for streamlined enrollment of SNAP recipients who meet
eligibility requirements for the new adult group.

B. In the event the SNAP enrollment option is used, the
Medicaid program will not conduct a separate modified
adjusted gross income (MAGI) based income determination
on SNAP participants. The department will utilize the gross
income determination provided by SNAP to make the
financial eligibility determination.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title X1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
42:757 (May 2016).

Subpart 13. Electronic Health Records
Chapter 125. Incentive Payments

§12501. General Provisions

A. In accordance with the provisions of the American
Recovery and Reinvestment Act of 2009, the department
establishes a Medicaid electronic health record (EHR)
incentive payment program to provide payments to eligible
professional practitioners and hospitals that adopt,
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implement or upgrade certified Electronic Health Record
(EHR) technology.

B. The following providers may qualify to receive
Medicaid incentive payments:

1. physicians;

2. nurse practitioners;

3. certified nurse-midwives;
4. dentists;

5. physician assistants who direct a federally qualified
health center (FQHC) or rural health clinic (RHC);

6. optometrists;

7. acute care hospitals, including cancer and critical
access hospitals; and

8. children’s specialty hospitals.

C. Eligible providers shall meet the appropriate
meaningful use requirements for certified EHR systems as
established by the U.S. Department of Health and Human
Services, Centers for Medicare and Medicaid Services
(CMS).

D. Payments shall be distributed through a web-based
Medicaid EHR incentive payment system and at the
frequency specified by the department.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
36:2865 (December 2010), amended LR 39:505 (March 2013).

812503. Qualifying Criteria for Professional
Practitioners

A. Professional practitioners shall qualify for Medicaid
incentive payments when:

1. services are rendered to the required number of
patients based on the Medicaid patient volume threshold;
and

2. the meaningful use requirements are met for EHR
systems, based on the participation year of the program.

B. Professional practitioners shall be required to meet
the minimum Medicaid patient volume threshold of 30
percent. This threshold shall be calculated as a ratio where
the numerator is the total number of Medicaid patient
encounters with needy individuals treated in any 90-day
period in the previous calendar year and the denominator is
all patient encounters over the same period of time.

1. Needy individuals shall include:
a. Medicaid recipients;
b. Children’s Health Insurance Program recipients;

c. patients furnished uncompensated care by the
provider; and
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d. patients furnished services at no cost or on a
sliding scale.

C. During the first year of program participation, the
meaningful use requirements for an eligible provider are to
adopt, implement, and upgrade a certified EHR system. In
subsequent years’ participation, providers must meet the
meaningful use requirements defined by CMS at the stage
that is in place at that time.

D. Incentive payments to eligible practitioners shall
begin in state fiscal year (SFY) 2011 and will end in SFY
2021. The latest state fiscal year a Medicaid provider can
begin the program is SFY 2016.

E. Eligible practitioners may receive incentive payments
from the Medicaid Program or from the Medicare Program.
Payments cannot be received from both entities
simultaneously. After the initial program selection, eligible
practitioners shall be allowed to change their selection only
once during SFY 2012 through SFY 2014.

F. Payments are based on calendar year and may total up
to $63,750 over six years of participation. To receive the
maximum total payment amount, the provider would have to
initiate the program by SFY 2016.

1. Pediatricians with more than 20 percent, but less
than 30 percent Medicaid patient volume, will receive two-
thirds of the maximum amount.

G. Medicaid EHR incentive payments shall not be
available to a hospital-based provider who furnishes 90
percent or more of his/her services in a hospital setting. This
includes services furnished on an inpatient or outpatient
basis and in an emergency room setting.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
36:2866 (December 2010).

§12505. Qualifying Criteria for Hospitals

A. Hospitals shall Medicaid incentive

payments when:

qualify for

1. services are rendered to the required number of
patients based on the Medicaid patient volume threshold;
and

2. the meaningful use requirements are met for EHR
systems, based on the participation year of the program.

B. Acute care hospitals shall be required to meet the
minimum Medicaid patient volume threshold of 10 percent.
There is no Medicaid patient volume threshold for children’s
hospitals.

C. Hospitals that meet Medicare’s meaningful use
requirements for certified EHR systems shall satisfy the
meaningful use requirements for Medicaid incentive
payments.

D. Incentive payments for eligible hospitals shall begin
in SFY 2011. Hospitals participating in the Medicaid
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incentive program cannot initiate payments after SFY 2016
and payment years must be consecutive after SFY 2016.

E. Eligible hospitals may receive incentive payments
from Medicare and Medicaid simultaneously.

F. Payments are based on Federal fiscal year and are
calculated as follows.

1. The overall EHR amount is multiplied times the
Medicaid share.

a. The overall EHR amount is the sum over four
years of the base amount plus the discharge related amount
applicable for each year multiplied times the transition factor
applicable for each year.

b. The Medicaid share is the Medicaid inpatient bed
days plus the Medicaid managed care inpatient bed days
divided by the total inpatient bed days multiplied times the
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estimated total charges minus uncompensated (charity) care
charges divided by the estimated total charges.

2. The resulting amount is the eligible hospital
payment amount.

G. Payments to eligible hospitals are disbursed over a 3-
6 year period. No annual payment may exceed 50 percent of
the total calculation and no two-year payment may exceed
90 percent of the total calculation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
36:2866 (December 2010).
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Part I1. Nursing Facilities

Subpart 1. General Provisions

Chapter 5. Admissions

8501. Preadmission Screening

A. Preadmission screening shall be performed for all
individuals seeking admission to a Medicare or Medicaid-
certified nursing facility, regardless of the source of payment
for the nursing facility services or the individual’s known
diagnoses. The purpose of the preadmission screening and
resident review (PASRR) process is to identify applicants or
residents who have a diagnosis of serious mental illness or
mental retardation  (hereafter  referred to as
intellectual/developmental disability) and to determine
whether these individuals require nursing facility services
and/or specialized services for their mental condition.

1. An individual is considered to have a serious
mental illness (MI) if the individual meets the requirements
on diagnosis, level of impairment and duration of illness as
described in federal regulations.

a. Diagnosis. The individual has a diagnosis of
major mental disorder as categorized by the Diagnostic and
Statistical Manual of Mental Disorders, 4th Edition (DSM
IV) or its successor.

i. A mental disorder may include schizophrenia,
mood, paranoid, panic, or other severe anxiety disorder,
somatoform disorder, personality disorder, other psychotic
disorder, or another mental disorder that may lead to a
chronic disability.

ii. A primary diagnosis of dementia, including
Alzheimer's disease or a related disorder, or a non-primary
diagnosis of dementia would not be included as a mental
disorder unless the primary diagnosis is a major mental
disorder as previously defined.

b. Level of Impairment. Within the past three to six
months, the mental disorder has resulted in functional
limitations in major life activities that would be appropriate
for the individual’s developmental stage.

C. Duration of Illness. The individual’s treatment
history indicates that he/she:

i. received psychiatric services more intensive
than outpatient treatment more than once in the past two
years; or

ii. as a result of the disorder, experienced an
episode of significant disruption to the normal living
situation within the last two years that either required
supportive services to maintain functioning at home (or in a

73

residential treatment environment) or resulted in intervention
by housing or law enforcement officials.

2. An individual is considered to  have
intellectual/developmental disability if the individual meets
the criteria as described in the American Association on
Intellectual and Developmental Disabilities’ Manual on
Intellectual Disability: Definition, Classification, and
Systems of Supports, 11th edition, or its successor.

a. Intellectual/Developmental Disability (I/DD)—a
disability that originates before the age of 18 and is
characterized by significant limitations in both intellectual
functioning (reasoning, learning, problem solving) and
adaptive behavior, which covers a range of everyday social
and practical skills.

b. These provisions also apply to persons with related
conditions as described in federal regulations.

B. A Medicaid-certified nursing facility shall not admit a
person with a diagnosis of a serious mental illness or
intellectual/developmental disability without a preadmission
screening.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing and the
Office of Aging and Adult Services, LR 36:1010 (May 2010),
amended by the Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 44:1018
(June 2018).

8503. Medical Certification

A. Evaluative data for medical certification (level of care
determination) must be submitted to the Office of Aging and
Adult Services (OAAS) or its designee for all initial
admissions to and requests for continued stays in Medicare
or Medicaid-certified nursing facilities, regardless of payer
source.

1. Initial Admissions

a. Required Documents. The following documents
are required for initial admission to a nursing facility. The
initial admission process does not begin until all of the
following documents are complete and submitted by OAAS.
These documents must not be dated more than 30 calendar
days prior to the date of admission and must reflect the
individuals current functioning:

i. a level of care eligibility tool (LOCET)
assessment;
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ii. a preadmission screening and resident review
(level 1 PASRR) form completed by a qualified health care
professional. The level 1 PASRR form must be signed and
dated on the date that it is completed. The level | PASRR
form addresses the specific identifiers of Ml or I/DD that
indicate that a more in-depth evaluation is needed to
determine the need for specialized services. The need for this
in-depth assessment does not necessarily mean that the
individual cannot be admitted to a nursing facility, only that
the need for other services must be determined prior to
admission;

(@). if the information on the level I PASRR
indicates that the individual may have a diagnosis of Ml
and/or 1/DD, and the individual meets the criteria for nursing
facility level of care, the individual shall be referred to the
Office of Behavioral Health or the Office for Citizens with
Developmental Disabilities (the state’s mental health and
intellectual disability level Il authorities) for a level 1l
screening to determine if the individual requires the level of
services provided by a nursing facility and whether
specialized services are needed. Medical certification is not
guaranteed for an individual who has been referred for a
level 11 screening. A Medicaid-certified nursing facility shall
not admit an individual identified for a level Il screening
until the screening has been completed and a decision is
made by the level Il authority;

(b). if there is no indication on the level | PASRR
or in other records that the individual may have a diagnosis
of MI and/or I/DD and he/she meets the criteria for nursing
facility level of care, OAAS may approve the individual for
admission to the nursing facility;

iii. for nursing facility admission under a
specialized level of care, additional documentation that
supports the need for specialized care; and

iv.. =~ OAAS or its designee may require the
submittal of additional documentation to support the need
for a nursing facility stay.

b. Vendor Payment. Once approval has been
obtained, the individual must be admitted to the facility
within 30 calendar days of the date of the approval notice.
The nursing facility shall submit a completed BHSF Form
148, immediately upon admission, to the local Medicaid
eligibility office and OAAS indicating the anticipated
payment source for the nursing facility services. Medicaid
vendor payment shall not begin prior to the date that medical
and financial eligibility is established, and shall only begin
once the individual is actually admitted to the facility.

2. Continued Stay Requests

a. Required documents. The following documents
are required in order for OAAS or its designee to determine
the need for continued services in a nursing facility. The
continued stay process does not begin until all of the
following documents are complete and submitted to OAAS.

i. a continued stay request form as issued by
OAAS or its designee;
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ii. documentation to support the request for
continued stay, including the most recent MDS 3.0. A
LOCET will not be accepted as sufficient evidence of
medical need for an individual who has been discharged for
a period of less than 14 calendar days unless:

(a). there is additional supporting documentation
demonstrating a significant change in status; or

(b). the individual is seeking admission to a
facility different than the facility from which they were
discharged; and

iii.  additional documentation as required by the
level Il authorities.

b. Vendor payment. Medicaid payment shall be
made in accordance with the Notice of Medical Certification
(BHSF Form 142) issued by OAAS or the level Il authority.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing and the
Office of Aging and Adult Services, LR 36:1011 (May 2010),
amended by the Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 43:1179
(June 2017), amended by the Department of Health, Bureau of
Health Services Financing and the Office of Aging and Adult
Services, LR 43:1179 (June 2017), LR 44:1018 (June 2018), LR
44:2166 (December 2018).

8505. Categorical Advance Group Determinations

A. In order to assure timely and appropriate care for
applicants, the level 1l authority may make an advance group
determination by category that takes into account that certain
diagnoses, levels of severity of illness or need for a
particular service clearly indicates the need for nursing
facility admission or that the provision of specialized
services is not normally needed. The applicable level Il
authority may make an advance group determination that
nursing facility care is needed for persons in the following
categories.

1. Convalescent Care. If an applicant appears to be in
need of level Il assessment but is hospitalized for a serious
illness and needs time to convalesce before a valid level 11
assessment can be performed, provisions may be made for
temporary medical certification for nursing facility care. The
maximum period of time that a level Il assessment may be
delayed is 100 days. The period of convalescence allowed
will be consistent with the diagnosis and medical condition
of the individual.

2. Terminal Illness. Terminally ill applicants, who are
not a danger to themselves or others, may be categorically
approved for nursing facility admission. This categorical
eligibility determination is valid for six months at a time, in
accordance with the definition of terminal illness used for
hospice purposes, and remains valid as long as the
applicant's mental condition does not create a barrier to
receiving the necessary nursing facility services.

3. Severe Physical Iliness. Severely ill applicants, who
are not a danger to themselves or others and whose medical
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condition prevents them from engaging in specialized
services, may be categorically approved for nursing facility
admission. The attending physician shall determine that the
applicant is unable to benefit from specialized services due
to the severe level of physical impairment. This categorical
determination also remains valid for six months to allow for
an individualized assessment of the resident’s needs. Severe
physical conditions considered in this category include, but
are not limited to:

a. coma;
b. ventilator dependence;
functioning at a brain stem level;

c
d. advanced chronic obstructive pulmonary disease;

e. Parkinson's disease;

f.  Huntington's disease;

g. amyotrophic lateral sclerosis; and
h. congestive heart failure.

4. Provisional Admissions

a.  An applicant who is not a danger to himself or
others, but who exhibits symptoms of delirium, may be
categorically approved for nursing facility admission
pending further assessment when the delirium clears and an
accurate diagnosis can be made. This categorical
determination may be valid for a period not to exceed 30
days.

b. An applicant who is in an emergency situation
and requires protective services may be categorically
approved for nursing facility admission pending further
assessment. This categorical determination may be valid for
a period not to exceed seven days.

5. Respite Care. An applicant who qualifies for
nursing facility care and is not a danger to self or others, but
resides at home with care from a family member or other
caregiver, may be categorically approved for admission in
order to provide respite to the in-home caregiver. Respite
provides relief to the caregiver when that individual is
unable to provide care for a short period of time.

6. Dementia/ID. This category applies to applicants
who are intellectually disabled or have indications of
intellectual disability, but also exhibit symptoms associated
with dementia. These individuals require supervision in a
structured environment and a planned program of activities.
This categorical determination may remain valid for a period
not to exceed one year or until such time that the level Il
authority makes a determination that an alternative
placement is more appropriate.

B. Although an advanced group determination may be
made at admission, the applicable level 11 authority must still
make a determination regarding the need for specialized
services (based on an individual evaluation) for continuation
of stay.
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C. In each case that specialized services are determined
not to be necessary, it remains the responsibility of the
nursing facility to notify the appropriate agency if the
resident's mental condition changes and becomes a barrier to
utilizing nursing facility services, or the resident becomes a
danger to himself or others.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing and the
Office of Aging and Adult Services, LR 36:1011 (May 2010),
amended by the Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 43:1179
(June 2017).

8507. Exempted Hospital Discharges

A. An individual who is being discharged from a hospital
and is seeking nursing facility admission may be exempt
from preadmission screening if all of the following criteria
are met:

1. the individual is being admitted to a nursing facility
(NF) directly from a hospital after receiving acute inpatient
care;

2. the individual requires NF services for the
condition for which he or she received care in the hospital;
and

3. his/her attending physician has certified before the
admission to the facility that he or she is likely to require
less than 30 days of nursing facility services.

B. If prior to admission, the individual does not meet the
criteria for an exempted hospital discharge, then the
individual will be referred to the appropriate level Il
authority for an assessment.

C. If after admission it becomes apparent that a longer
stay is required, the nursing facility must refer the individual
to the appropriate level 11 authority for assessment within 30
calendar days of the admission date.

1. Approval for the admission will continue to the
fortieth calendar day from the date of admission pending the
level 11 determination.

D. Exempted hospital discharges are only applicable for
persons with MI and/or 1/DD. This exempted discharge does
not apply to any other program or for transfers between
nursing facilities.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing and the
Office of Aging and Adult Services, LR 36:1012 (May 2010),
amended by the Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 44:1019
(June 2018).

8509. Changes in Level of Care and Status
A. The nursing facility shall notify the parish Medicaid

office via the BHSF Form 148 of the following changes in a
resident’s circumstances:
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1. change in the level of care;

2. transfer to another nursing facility;
3. change in payer source;

4. hospital/home leave and returns; or

5. discharge home, death or any other breaks in
facility care.

B. The nursing facility must inform the appropriate level
Il authority if an individual with a diagnosis of Ml and/or ID
is subject to readmission or interfacility transfer and there
has been a substantial change in the individual’s condition,
or if a level | screen was not completed or was completed
incorrectly.

1. Anindividual is considered to be a readmission if
he/she was readmitted to a facility from a hospital to which
he/she was transferred for the purpose of receiving care.

2. Interfacility transfer occurs when an individual is
transferred from one NF to another NF, with or without an
intervening hospital stay.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing and
Office of Aging and Adult Services, LR 36:1012 (May 2010),
amended by the Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 43:1179
(June 2017).

8511.  Denials and Appeals Process
A. If an individual is determined not to need nursing
facility services and is denied admission, the individual has a

right to appeal the decision through the department’s
established appeal procedures.

1. A denial notice will be sent to the individual and
he/she may use that letter to request a fair hearing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing and
Office of Aging and Adult Services, LR 36:1012 (May 2010).

Subpart 3. Standards for Payment

Chapter 101. Standards for Payment
for Nursing Facilities

Subchapter A. Abbreviations and
Definitions

810101. Definitions

A. This glossary contains a comprehensive list of
abbreviations and definitions used in the requirements for
payment for nursing facilities.

Abuse—the infliction of physical or mental injury or
causing deterioration to such an extent that the resident's
health, moral, and/or emotional well being is endangered.
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Cause of such deterioration my include but is not limited to
the following: sexual abuse, exploitation, extortion of funds
or other things of value, negligence.

Admission—the date a person enters the facility and is
admitted as a resident.

Advance Directives—an instruction, such as a living
will or durable power of attorney for health care, recognized
under state law relating to the provisions of health care when
the individual is incapacitated. Although usually done in
writing state law provides that under some circumstances
these directives may be orally.

Ancillary Services—services provided at or through the
facility in addition to nursing services provided which
includes, but is not limited to, podiatry, dental, audiology,
vision, physical  therapy,  occupational  therapy,
psychological, social and planning services.

Applicant—an individual whose written application for
Medicaid certification has been submitted to the agency but
whose eligibility has not yet been determined.

Assistant Director of Nursing (ADON)—a licensed
nurse responsible for providing assistance to the director of
nursing (DON) in a nursing facility with a licensed bed
capacity of 101 or more.

Attending Physician—a physician, currently licensed by
the Louisiana State Board of Medical Examiners, designated
by the resident or responsible party as responsible for the
direction of overall medical care. This term shall also apply
to any physician providing medical care for a resident in the
absence of the resident's attending physician.

Bed Capacity—the total number of beds which can be
set up in a nursing facility for the use of residents, based on
bedroom criteria of square footage. The term "bed capacity"
shall include isolation beds.

a. Certified Beds—beds certified for use for
title XV1I/XIX by DHH/BHSF.
b. Licensed Beds—beds licensed for use by

DHH/BHSF.

Bureau of Health Services Financing (BHSF)—the
division within the Office of the Secretary of the Department
of Health and Hospitals responsible for the administration of
the Medicaid Program.

Call System—a system that audibly registers calls
electronically from its place of origin (which means the
resident's bed) to the place of receivership (which means the
nurses' station).

Certification—a determination made by the Louisiana
Department of Health and Hospitals, Bureau of Health
Services Financing, Health Standards Section that a facility
meets the necessary requirements to participate in Louisiana
as a provider of Title XVIII (Medicare) and/or Title XIX
(Medicaid) as a nursing facility.

Certified Nursing Assistant (CNA)—an individual who
has completed an approved course taught by a qualified
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instructor consisting of at least 40 hours classroom and 40
hours  clinical and taken a state  approved
written/competency. As of 1/1/90, all employed nurse aides
must meet these qualifications, and aides employed after that
date must complete the approved course within four months
of the date of employment.

Change of Ownership (CHOW)—any change in the
legal entity responsible for the operation of a nursing
facility.

Charge Nurse—an individual who is licensed by the
state of Louisiana to practice as an RN or LPN.

Chemical Restraint—the use of any medication listed in
the schedules of legend drugs under Louisiana Revised
Statute 40:964 as a substance having a depressant effect on
the brain or central nervous system activity in order to
prohibit inappropriate movement or behavior.

Code of Federal Regulations (CFR)—a publication by
the federal government containing nursing requirements
which facilities must comply with to receive payment under
the Medicare/Medicaid Programs.

Comfortable Temperature—the capability to maintain a
temperature for all seasons between 71 degrees and 81
degrees throughout the facility.

Continued Stay—a request for medical certification
beyond the date of the currently authorized period.

Controlled Drugs—drugs listed as being subject to the
Comprehensive Drug Abuse Prevention and Control Act of
1970.

Dentist—an individual currently licensed to practice
dentistry in Louisiana under the provisions of current state
statutes.

DHH-—abbreviation for the Department of Health and
Hospitals in Louisiana.

DHHS—abbreviation for the United States Department
of Health and Human Services in Washington, D.C.

Dietary Manager(DM)—an individual who is a
qualified dietician or a qualified food serve supervisor.

Dietitian  (Qualified  Consultant}—an individual
certified as a registered dietitian by the Commission on
Dietetic Registration and who is currently licensed by the
Louisiana Board of Examiners in Dietetics and Nutrition.

Director of Nursing (DON)—a registered nurse licensed
and registered by the state of Louisiana who directs and
coordinates nursing services in a nursing facility.

Drill—the act or exercise of training employees to be
familiar with the emergency actions and signals required
under varied conditions.

Drug Administration—an act in which a single dose of a
prescribed drug or biological is given to a resident by an
authorized person in accordance with all laws and
regulations governing such acts. The complete act of
administration entails removing an individual dose from a
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previously dispensed, properly labeled container (including a
unit dose container), verifying it with the physician's orders,
giving the individual dose to the proper resident, and
promptly recording the time and dose given.

Drug Dispensing—an act which entails the
interpretation of an order for a drug or biological and,
pursuant to the order, the proper selection, measuring,
labeling, packaging, and issuance of the drug or biological
for a resident or for a service unit of the facility by a licensed
pharmacist, physician or dentist.

Existing Buildings—for purposes of ANSI standard No.
A 117.1 and minimum patient room size [see 405.1134 (c)
and (e)] in nursing facilities or parts thereof whose
construction plans are approved and stamped by the
appropriate state agency responsible therefore before
October 28, 1971.

Facility—an institution which provides services to
residents which includes a Medicare skilled nursing facility
(SNF), a swing bed hospital, and/or a nursing facility (NF).

Facility Administrator—an individual currently licensed
and registered with the Board of Examiners for Nursing
Facility Administrators and is engaged in the daily
administration of a nursing facility.

Fiscal Intermediary—the private fiscal agent with
which DHH contracts to operate the Medicaid management
information system (MMIS). It processes the title XIX
(Medicaid) claims for services provided under the Medicaid
Program and issues appropriate payment.

Governing Body—»board of directors, board of trustees,
or any other comparable designation of an individual or
group of individuals who have the purpose of owning,
acquiring, constructing, equipping, operating and/or
maintaining a nursing facility and exercising control over the
affairs of said nursing facility.

Health Care Financing Administration (HCFA)—a
division under DHHS responsible for administering the
Medicare Program and overseeing and monitoring the state's
Medicaid Program.

HSS—Health Standards Section of the Bureau of Health
Services Financing.

Licensed Practical Nurse (LPN)—an individual
currently licensed by the Louisiana State Board of Nurse
Examiners for Practical Nurses.

Long Term Care (LTC)—Ilong term care is a set of
health care, personal care, and social services delivered over
a sustained period of time to persons who have lost, or never
acquired, some degree of physical or cognitive capacity, as
measured by an index of functional ability.

MAR—abbreviation for
record.

medication administration

MDS—abbreviation for minimum data set.

Medicaid—Medicaid assistance provided under the
state plan approved under title X1X of Social Security Act.
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Medicaid Agency—the single state agency responsible
for the administration of the Medicaid Program. In
Louisiana, the Department of Health and Hospitals is the
single state agency.

Medical Director—a physician licensed in Louisiana
who directs and coordinates medical care in a nursing
facility.

Medical  Record
consultant. A person who:

Practitioner  (MRP)—qualified

a. s eligible for certification as a registered record
administrator (RRA), or an accredited record technician
(ART), by the American Record Association under its
requirements in effect on the publication of this provision; or

b. is a graduate of a school of medical record
science that is accredited jointly by the Council on Medical
Education of the American Medical Association and the
American Medical Record Association.

Misappropriation of Resident Property—to take
possession of, without permission, a resident's personal
belongings.

Neglect—neglect is defined as the facility's of
employee's failure to provide the proper or required medical
care, nutrition, or other care necessary for an
applicant/resident's well-being.

Non-Nursing Personnel—facility staff not assigned to
give residents direct personal care. This includes
administrators, secretaries, activity coordinators, social
services designers, bookkeepers, cooks, janitors, maids,
laundry workers, and yard maintenance workers.

Nursing Facility (NF)—the term “nursing facility" or
"home" shall mean a private home, institution, building,
residence, or other place serving two or more persons who
are not related by blood or marriage to the administrator,
whether operated for profit or not, and including those
places operated by a political subdivision of the State of
Louisiana which undertakes, through its ownership or
management, to provide maintenance, personal care, or
nursing for persons who, by reason of illness or physical
infirmity or age, are unable to properly care for themselves.
The term does not include the following:

a. ahome, institution, or other place operated by the
federal government or agency, thereof, or by the State of
Louisiana;

b. ahospital, sanitarium, or other medical institution
whose principal activity or business is the diagnosis, care,
and treatment of human illness through the maintenance and
operation of organized facilities thereof;

c. a hospital, sanitarium, or other institution whose
principal activity or business is the care and treatment of
persons suffering from tuberculosis or from mental diseases;

d. any municipal, parish, or private child welfare
agency, maternity hospital, or lying-in-home required by law
to be licensed by some other department or agency;
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e. any sanitarium or institution conducted by and
for Christian Scientists who rely on the practice of Christian
Science for treatment and healing.

Nursing Personnel—registered nurses, registered nurse
applicants, graduate practical nurses, licensed practical
nurses, clinical nurse associates, and ward clerks.

PASAAR—acronym for pre-admission screening and
annual resident review.

Pharmacist—a person who:

a. s licensed as a pharmacist by the state in which
he or she is practicing; and

b. has training or experience in the specialized
functions of institutional pharmacy, such as residencies in
hospital pharmacy, seminars on institutional pharmacy, and
related training programs.

Physical Restraint—any manual method, physical or
mechanical device material or equipment attached or
adjacent to the resident's body that the individual cannot
remove easily which restricts freedom of movement or
normal access to the body. It may include a geriatric chair, a
locked room unless requested by the resident, bedrails, or
any facility practice that meets the definition of a restraint.

Physician—an individual currently licensed by the
Louisiana State Board of Medical Examiners.

Plan of Care—the coordinated, integrated treatment
plan developed for each resident. It includes each discipline's
approach to a specific problem/need, i.e., physician, nursing,
social activities, dietary, rehabilitative, etc. Each discipline's
approach is a component of the overall plan of care, e.g.,
social services component of the overall plan of care.

RAl—abbreviation for resident assessment instrument.

RAPS—abbreviation for resident assessment protocol
summary.

Recipient—an individual who has been determined
eligible for Medicaid.

Regional Health Standards Section—a team of Bureau
of Health Services Financing professional staff responsible
for conducting licensing and  Medicare/Medicaid
certification/recertification surveys in nursing facilities, as
well as, complaint investigations, and other on-site
inspections as needed. These professionals are also
responsible for admission review functions in the title XIX
nursing facilities and the determination of the medical

necessity  for levels of care for Medicaid
applicants/recipients.
Registered Nurse (RN)—an individual currently

licensed by the Louisiana State Board of Nurse Examiners
for Registered Nurses. This includes registered nurse
applicants.

Representative Payee—an individual designated by the
Social Security Administration to receive and disburse
benefits in the best interest of and according to the needs of
the resident.
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Resident—an individual admitted to the nursing facility
by and upon the recommendation of a physician and who is
to receive the medical and nursing care ordered by the
physician.

Resident Activities Director (RAD)—an individual
certified as a resident activity director to direct the activity
services of the nursing facility.

SNF—abbreviation  for skilled nursing facility
(Medicare only).
Social Service Designee (SSD)—an individual

responsible for arranging or directly providing medically-
related social services. (See responsibilities and
qualifications under social services section.)

Sponsor—an adult relative, friend, or guardian of a
resident who has an interest or responsibility in the resident's
welfare.

Staffing—a joint meeting of the resident/responsible
party and the facility's staff members involved in planning
and implementing the overall plan of care.

SW—abbreviation for social worker.

Vendor Number—a seven digit number assigned to a
licensed and certified provider who has enrolled with the
state to participate in the Medicaid Program and receive
payment for services rendered.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996), amended LR 23:970
(August 1997), amended by the Department of Health, Bureau of
Health Services Financing and the Office of Aging and Adult
Services, LR 44:1019 (June 2018).

Subchapter B. General Provisions

§10103. Certification

A. Certification of title XVI1I (Medicare)/ skilled nursing
facilities (SNF). DHH shall obtain a certification notice from
the Secretary of the Department of Health and Human
Services (DHHS) that verifies a skilled nursing facility is
qualified to participate in the Title XVIII Program. The
facility shall request a certification packet from BHSF/HSS
state office.

B. Certification of Title XIX

Facilities (NF)

1. To participate in title XIX (Medicaid Program), a
nursing facility must have facility need review approval, be
enrolled as a provider, and be in compliance with the
requirements for participation established by federal
regulations. A nursing facility may participate in the
Medicaid program by meeting the requirements.

(Medicaid)/Nursing

2. A facility must obtain licensure of the beds prior to
or in conjunction with the request for certification of beds.
Licensure of beds is performed by BHSF/HSS. For Medicaid
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Program participation, all beds to be certified in the
Medicaid Program shall be licensed nursing facility beds.

3. Instructions and forms are contained in the packet
for the NF to follow to initiate the certification process.
These include but are not limited to the following.

4. Facility Need Review. Facility need review
approval must be obtained for Medicaid participation. The
facility shall secure approval from the Facility Need Review
Program to certify that there is no cause to deny the facility
from participation in the Medicaid program on the basis of
need. The approval shall designate the appropriate name of
the legal entity operating the facility and the number of beds
eligible for Medicaid program enrollment. If the approval is
not issued in the complete name of the legal entity operating
the facility, evidence shall be provided to verify that the
legal entity which obtained the original approval is the same
legal entity operating the facility.

5. Disclosure Requirement

a. As part of the certification requirement, all
Medicaid Program participating facilities shall supply
BHSF/HSS with a completed Disclosure of Ownership
Control Interest statement, HCFA 1513, which requires
information as to the identity of the following individuals:

i. each person having a direct or indirect
ownership interest in the facility of five percent or more;

ii. each owner (in whole or in part) with a five
percent interest in any property, assets, mortgage, deed of
trust, note, or other obligation secured by the facility;

iii. each officer and director when a facility is
organized as a corporation;

iv.  each partner when a facility is organized as a
partnership; and

v.  within 35 days from the date of request, the
provider shall submit full and complete information, as
specified by the BHSF, regarding the following:

(a). the ownership of any subcontractor with
whom the facility has had more than $25,000 in business
transactions during the previous 12 months; and

(b). information as to any significant business
transactions between the facility and the subcontractor or
wholly owned suppliers during the previous five years.

b. The Department of Health and Hospitals Health
Standards Section shall arrange for on-site surveys for
compliance with Medicaid and title VI (civil rights), life
safety, and sanitation. The effective date of certification can
be no earlier than the completion date of the survey,
assuming all requirements are met. If requirements are not
met at the time of survey, then the certification date may be
delayed at the discretion of the state agency either until the
facility signs an acceptable plan of correction or a follow-up
visit verifies substantial compliance.

6. Change in Certification
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a. A facility wishing to change its participation
from Medicare/Medicaid (SNF-NF) to Medicaid (NF) or
from Medicaid (NF) to Medicare/Medicaid (SNF-NF) shall
submit to the Health Standards Section a letter of intent.
Once the facility has been determined eligible to participate,
the Medicaid Program (Medicaid) provider agreement will
be amended accordingly.

b. Bed certification change - a facility wishing to
change the number of beds in either category (Medicare or
Medicaid) shall submit to DHH a letter of intent.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

810105. Provider Enrollment

A. In order to participate as a provider of nursing
services under Medicaid, a facility must meet certification
requirements and enter into a provider agreement with the
Department of Health and Hospitals. A provider agreement
is the basis for payments by the Bureau of Health Services
Financing. The execution of provider agreement and the
assignment of the provider's Medicaid vendor number is
contingent upon the following criteria.

1. The facility shall request a Medicaid enrollment
packet from the BHSF/HSS Provider Enrollment Unit. The
information listed below shall be returned as soon as it is
completed.

a. Two copies of the provider agreement form
which shall bear the signature of the person legally
designated to enter into the contract with DHH;

b. One copy of the provider enrollment form, PE
50, which shall be completed in accordance with
accompanying instructions and bear the signature of the
administrator or authorized representative;

c. An addendum to the above provider agreement
shall be completed if the facility chooses to provide any of
the following enhanced levels of care:

i.  askilled-infectious disease (S-1D);
ii.  skilled-technology dependent care (S-TDC);

iii.  skilled/neurological rehabilitation treatment

program (S-NRTP).

B. Effective date of the provider enrollment agreement.
The effective date of the provider agreement shall be
determined as follows.

1. If all federal requirements (health and safety
standards) including facility need review approval
requirements specified above are met on the day of the
Health Standards Section survey, then the effective date of
the provider agreement is the date the on-site survey is
completed.
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2. If all requirements as specified in one above are not
met on the day of the HSS survey, then the effective date of
the provider agreement is the earlier of the following dates:

a. the date on which the provider meets all
requirements; and

b. the date on which the provider submits a
corrective action plan acceptable to the HSS.

3. Upon receipt of the above
documentation/verification, Bureau of Health Services
Financing-Health Standards Section Provider Enrollment
Unit will assign a vendor number for billing purposes along
with the issuance of the Provider Agreement. The Fiscal
Intermediary will be notified accordingly.

C. Provider Agreement Time Periods. The provider
agreement shall meet the following criteria in regard to time
periods.

1. It shall not exceed 14 months;

2. It shall coincide with the certification period set by
the Health Standards Section Survey Unit; and

EXCEPTION: If HSS has adequate documentation showing
“good cause”, it may make an agreement and certification
period for less than 12 months.

3. After a provider agreement expires, payment may
be made to a facility for up to 30 days.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10107. Change in Ownership
A. Assignment of Agreement

1. As a temporary measure during a change of
ownership, the Bureau of Health Services Financing-Health
Standards Section shall automatically assign the provider
agreement and certification to the new owner. The new
owner shall comply with all participation prerequisites
simultaneously with the ownership transfer. Failure to
promptly comply with these prerequisites may result in the
interruption in vendor payment. The new owner shall be
required to complete a new provider enrollment application.

2. Such an assignment is subject to all applicable
statutes, regulations, terms, and conditions under which it
was originally issued including, but not limited to, the
following:

a. any existing corrective action plan;
b. any expiration date;

c. compliance with applicable health and safety
standards;

d. compliance with the ownership and financial
interest disclosure requirements;

e. compliance with civil rights requirements;



Title 50, Part 11

f. any facility need review rules that are applicable;

g. compliance with any additional requirements
imposed by the Bureau of Health Services Financing, Health
Services Section.

B. Continued Participation. For a facility to remain
eligible for continued participation after a change of
ownership, the facility shall meet all the following criteria:

1. state licensing requirements;
2. all Medicaid certification requirements;

3. Medicaid provider enrollment requirements
including completion of a signed contract with DHH; and

4. compliance with title VI of the Civil Rights Act.
C. Ten Percent Withholding—Release of Payments

1. When a change of ownership occurs, a minimum of
ten percent of the final vendor payment to the old legal
entity is withheld pending the fulfillment of the following
requirements:

a. Completion of a limited scope audit of the
residents' funds account and the disposition requirements for
nurse aide training funds with findings and any
recommendations of a qualified accountant of the old legal
entity's choice submitted to the BHSF Institutional
Reimbursement Section. Old legal entities have 60 days to
submit the audit findings to the Bureau of Health Services
Financing Institutional Reimbursement Section once the
section notifies the old owner that a limited scope audit is
required. Failure of the old legal entity to comply is
considered a class E violation and will result in fines as
outlined in the Subchapter L entitled Sanctions.

b. The facility's  compliance  with  the
recommendations of the limited scope audit and the
disposition requirements for nurse aide training funds with
the following two exceptions.

i. If the new legal entity disputes the findings of
the limited scope audit, said entity may engage an
independent auditor and submit any findings and
recommendations to the BHSF Institutional Reimbursement
Section for review. In such instances, the independent
auditor must certify his independence and submit a written
opinion to the Bureau of Health Services Financing
Institutional Reimbursement Section.

ii.  New owners may provide the Bureau of Health
Services Financing- Health Standards Section with a
notarized document attesting that they shall be responsible
for completion of and compliance with the limited scope
audit and the disposition requirements for nurse aide training
funds. New owners have 60 days to submit the audit findings
to Bureau of Health Services Financing Institutional
Reimbursement Section once the section notifies the new
owner that a limited scope audit is required.

NOTE: Failure of the new owner to comply is considered a

class E violation and will result in fines as outlined in the
Subchapter L entitled Sanctions.
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c. Submittal of an acceptable cost report by the old
legal entity to Bureau of Health Services Financing Program
Operations Section covering the period to the date of
ownership change.

2. Once these requirements are met, the portion of the
payment withheld shall be released by the Bureau of Health
Services Financing Program Operations Section.

NOTE: If a SN-ID or SN-TDC changes ownership, the ten

percent will not be released until the above requirements are
met and after cost settlement.

D. Notification to Fiscal Intermediary. Upon notification
of the ownership transfer and the new owner's licensure, the
Bureau of Health Services Financing- Health Standards
Section Provider Enrollment Unit shall notify the fiscal
intermediary regarding the effective dates of payment and to
whom payment is to be made.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

810109. Withdrawal from the Medicaid Program

A. A facility may involuntarily or voluntarily lose its
participating status in the Medicaid Program. When a facility
loses its participating status in the Medicaid Program, a
minimum of ten percent of the final vendor payment to the
facility is withheld pending the fulfillment of the following
requirements:

1. completion of a limited scope audit of the residents'
funds account and the disposition requirements for nurse
aide training funds with findings and any recommendations
of a qualified accountant of the facility's choice submitted to
the BHSF Institutional Reimbursement Section. The facility
has 60 days to submit the audit findings to the BHSF
Institutional Reimbursement Section once the section
notifies the facility that a limited scope audit is required.
Failure of the facility to comply is considered a class E
violation and will result in fines as outlined in the
Subchapter L entitled sanctions;

2. the facility's compliance with the recommendations
of the limited scope audit and the disposition requirements
for nurse aide training funds;

3. submittal of an acceptable final cost report by the
facility to BHSF Program Operations Section.

B. Once these requirements are met, the portion of the
payment withheld shall be released by BHSF Program
Operations.

NOTE: If a SN-ID or SN-TDC withdraws from the Medicaid

Program, the 10 percent will not be released until the above
requirements are met and after cost settlement.

C. In situations where a facility either voluntarily or
involuntarily discontinues its operations or participation in
the Medicaid Program, residents, residents legal
representative or sponsor, and other appropriate agencies or
individuals shall be notified as far in advance of the effective
date as possible to ensure an orderly transfer and continuity
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of care. The owner or administrator shall submit written
notice of withdrawal to BHSF/HSS at least 30 days in
advance of a voluntary withdrawal.

D. If the facility is closing its operations, plans shall be
made for transfer. If the facility is voluntarily or
involuntarily ~ withdrawing from Medicaid Program
participation, the resident has the option of remaining in the
facility on a private-pay basis.

E. Payment Limitation

1. Payments may continue for residents up to 30 days
following the effective date of the facility's certification of
non-compliance.

2. The payment limitation also applies to Medicaid
applicants and recipients admitted prior to the certification
of non-compliance natice.

3. Payment is continued only if the facility totally
cooperates in the orderly transfer of applicants/recipients to
other Medicaid facilities or other placements of their choice.

NOTE: The facility shall not admit new Medicaid
applicants/recipients after receiving the certification of non-

compliance notice. There shall be no payment approved for
such an admittance.

4. DHH may cancel the provider agreement if and
when it is determined that the facility is in material breach of
contract.

F. Facility Certification of Non-Compliance

1. When the DHH Bureau of Health Services
Financing, Health Standards Section determines that a
facility no longer meets state and federal Medicaid
certification requirements, action is taken. Usually an
advance certification of non-compliance date is set unless
residents are in immediate danger.

2. Certification of Non-Compliance Notice

a. On the date the facility is notified of its
certification of non-compliance, DHH shall immediately
begin notifying residents, residents legal representative or
sponsor, and other appropriate agencies or individuals of the
action and of the services available to ensure an orderly
transfer and continuity of care.

b. The process of certification of non-compliance
requires concentrated and prompt coordination among the
following groups:

i. the BHSF Health Standards regional office;

ii. the parish office of DHH BHSF, Medicaid
Program;

iii.  the facility; and
iv.  other offices as designated by DHH.

c. This coordination effort shall have the following
objectives:

i.  protection of residents;
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ii. assistance in finding the most appropriate
placements when requested by residents and/or responsible
parties; and

iii.  timely termination of vendor payment upon the
resident's discharge from the facility.
NOTE: The facility still retains its usual responsibility during
the transfer/discharge process to notify the parish office of

DHH/BHSF Medicaid Program promptly of all changes in the
resident's status.

3. Transfer Team. DHH shall designate certain staff
members as a transfer team when a mass transfer is
necessary. Their responsibilities shall include supervising
transfer activities in the event of a proposed facility
certification of non-compliance with Medicaid participation.
The following procedures shall be taken by or under the
supervision of this team.

a. Supervision and Assistance. When payments are
continued for up to 30 days following certification of non-
compliance, the transfer team shall take the following
actions:

i. supervise the facility certification of non-
compliance and transfer of its Medicaid residents;

ii. determine the last date for which vendor
payment for resident care can be made; and

iili. assist in making the most appropriate
arrangements for the residents, providing the team members'
names as contact persons if such help is needed.

b. Effecting the Transfer. To ensure an orderly
transfer or discharge, the transfer team shall also be
responsible for performing the following tasks:

i. they shall meet with appropriate facility
administrative staff and other personnel as soon as possible
after termination of a provider agreement to discuss the
transfer planning process;

ii.  they shall identify any potential problems;

iii.  they shall monitor the facility's compliance
with transfer procedures;

iv.  they shall resolve disputes in the resident's best
interest; and

v. they shall ensure that the facility takes an
active role in the transfer planning.

vi. the local ombudsman and advocacy agencies
shall be notified.

Note: The facility's failure to comply with the transfer
team's requests may result in denial of reimbursement during
the extension period.

c. Provisions for Resident Services During Transfer
or Discharge. DHH has the following responsibilities:

i. to provide social services necessary in the
transfer or discharge plan or otherwise necessary to ensure
an orderly transfer or discharge in accordance with the State
Plan of the Medicaid Program; and
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ii. to obtain other services available under

Medicaid.

d. Parish DHH/BHSF  Medicaid Program
Responsibilities: Applicant/Recipient Status Listing. The
parish office of DHH/BHSF Medicaid Program shall
maintain a listing of each applicant/recipient's status as
authorization forms are submitted regarding transfer or
discharge. At the conclusion of the 30 day period referred to
above, the transfer team shall submit a report to the office of
DHH/BHSF Medicaid Program, outlining arrangements
made for all Medicaid applicants/recipients.

e. Resident Rights. Nothing in the transfer or
discharge plan shall interfere with the existing bill of rights.

G. Recertification of an Involuntary Withdrawal. After
involuntary certification of non-compliance, a facility cannot
participate as a provider of Medicaid services unless the
following conditions are met:

1. the reasons for the certification of non-compliance
of the contract no longer exist;

2. reasonable assurance exists that the factors causing
the certification of non-compliance will not recur;

3. the facility demonstrates compliance with the
required standards for a 60 day period prior to reinstatement
in a participating status; and

4. the initial survey verifies that
receiving proper care and services;

residents are

5. certification requirements for swing bed hospitals.
Small rural hospitals may certified to provide Medicaid
nursing facility services if all of the following conditions are
met:

a. the hospital has a valid agreement as a title XVI1II
(Medicare) provider of swing bed services;

b. the hospital has fifty hospital beds or fewer,
excluding beds for newborns and beds in intensive care type
in residents units;

c. the hospital is located in an area not designated
as "urban™ in the most recent census;

d. afacility need review approval has been granted;

e. the hospital is not operating under a waiver of the
hospital requirements for 24 hour nursing services;

f. the hospital has a valid title XIX (Medicaid)
agreement as a provider of acute care hospital services;

g. the hospital has not had a swing bed title XVIII
(Medicare) or Title XIX (Medicaid) approval terminated
within two years previous to application;

h. a provider of swing bed services shall comply
with conditions for title XIX (Medicaid) participation as
both acute care hospital and Medicaid nursing facility;
however, a lack of compliance with nursing facility
requirements does not affect participation as a provider of
acute care hospital services;
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i. hospitals seeking to enroll as swing bed facilities
on or after July 9, 1987 shall also meet the following
criteria:

i.  possess a current nursing home license;

ii.  be administered by a licensed Nursing Home
Administrator;

iili.  meet the need and resource goals as established
in facility need review regulations; and

iv.  listenrollment to ten percent of bed capacity.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

Subchapter C. Administration
§10111. Introduction

A. A facility shall be administered in a manner that
enables it to use its resources effectively and efficiently to
attain or maintain the highest practicable physical, mental,
and psychosocial well-being of each resident. It shall be
responsible for ensuring that all services provided to the
residents by professional staff meet ethical and professional
standards governing the profession.

B. Licensure. A facility must be licensed under

applicable state and local laws.

C. Compliance with Federal, State, and Local Laws and
Professional Standards. The facility must operate and
provide services in compliance with all applicable federal,
state and local laws, regulations and codes, and with
accepted professional standards and principles that apply to
professionals providing services in such a facility.

D. Relationship to Other HSS Regulations. In addition to
compliance with the regulations set forth in this sub-part,
facilities are obliged to meet the applicable provisions of
other HSS regulations, including but not limited to those
pertaining to:

1. nondiscrimination on the basis of race, color, or
national origin (45 CFR page 80);

2. nondiscrimination on the basis of handicap (45
CFR page 84);

3. nondiscrimination on the basis of age (45 CFR Part
91);

4. protection of human subjects of research (45 CFR
page 46); and

5. fraud and abuse (42 CFR Part 455).

E. Although these regulations are not in themselves
considered requirements under this part their violation may
result in termination or suspension of, or the refusal to grant
or continue payment with federal funds.

F. Nursing facilities shall meet the following criteria.
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1. Compliance. Facilities shall be in compliance with
title VI of the Civil Rights Act of 1964 and shall not
discriminate, separate, or make any distinction in housing,
services, or activities based on race, color, or national origin.

2. Community Notification. Facilities shall notify the
community that admission to the facility, resident care
services, and other activities are provided without regard to
race, color, or national origin. Notice to the community may
be physicians, local health and welfare agencies,
paramedical personnel, and public and private organizations
having interest in equal opportunity or by notices in the local
newspaper.

a. Residents shall not be asked if they are willing to
share a room with a person of another race, color, or national
origin.

b. Resident transfers shall not be used to evade
compliance with title VI of the Civil Rights Act of 1964.

3. Open Admission Policy. An open admission policy
and desegregation of facilities shall be required, particularly
when the facility previously excluded or primarily served
residents of a particular race, color, or national origin.
Facilities which exclusively serve residents of one race have
the responsibility for taking corrective action, unless
documentation is provided that this pattern has not resulted
from discriminatory practices.

4. Restricted Occupancy. A facility owned or operated
by a private organization may restrict occupancy to members
of the organization without violating Civil Rights
compliance, provided membership in the organization and
admission to the facility is not denied on the basis of race,
color, or national origin.

5. Resident Services. All residents shall be provided
medical, non-medical, and volunteer services without regard
to race, color, or national origin. All administrative, medical
and non-medical services are covered by this requirement.

6. Facility Personnel. Attending physicians shall be
permitted to provide resident services without regard to race,
color, or national origin.

a. Other medical, paramedical, or non-medical
persons, whether engaged in contractual or consultative
capacities, shall be selected and employed in a non-
discriminatory manner.

b. Opportunity shall not be denied to qualified
persons on the basis of race, color, or national origin.

c. Dismissal from employment shall not be based
upon race, color, or national origin.

G. Facilities shall comply with section 504 of the
Rehabilitation Act of 1973 which states the following: No
qualified handicapped person shall, on the basis of handicap,
be excluded from participation in, be denied the benefits of,
or otherwise be subjected to discrimination under any
program or activity which receives or benefits from federal
financial assistance.
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H. Governing Body. The facility must have a governing
body or designated persons functioning as a governing body
that is legally responsible for establishing and implementing
policies regarding the management and operation of the
facility.

1. The governing body appoints the administrator who
is:
a. licensed by the state where licensing is required,;
and

b. responsible for management of the facility.

I. Staffing. There are staff sufficient in number and
qualifications on duty all hours of each day to carry out the
policies, responsibilities, and program of the facility. The
numbers and categories of personnel are determined by the
number of residents and their particular needs in accordance
with guidelines in this manual.

J. Policies and Procedures. There are written policies
and procedures available to staff, residents, and the public
which govern areas of service provided by the facility.

K. In-service Education Program. There is an orientation
program for all new employees that includes review of all
facility policies. Each employee receives appropriate
orientation to the facility and its policies and to his position
and duties. An in-service education program is planned and
conducted for the development and improvement of skills of
all the facility's personnel. In-service training includes at
least prevention and control of infections, fire prevention
and safety, accident prevention, confidentiality of resident
information, and preservation of resident dignity, including
protection of his privacy and his personal and privacy rights.
Records are maintained which indicate the content of and
attendance at such staff development programs.

1. Ongoing educations programs include orientation
and in-service training appropriate for each employee.

2. Records indicate content and attendance at staff
development programs.

L. Personnel Policies and Procedures. The governing
body, through the administrator, is responsible for
implementing and maintaining written personnel policies
and procedures that support sound resident care and
personnel practices. Personnel records are current and
available for each employee and contain sufficient
information to support placement in the position to which
assigned. Written policies for control of communicable
diseases are in effect to ensure that employees with
symptoms or signs of communicable disease or infected skin
lesions are not permitted to work and that a safe and sanitary
environment for residents and personnel exists and incidents
and accidents to residents and personnel are reviewed to
identify health and safety hazards. Employees are provided
or referred for annual health evaluations.

M. Development and Review of Resident Care Policies.
The administrator or his designee is responsible, in writing,
for the execution of such policies.
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N. Quality Assurance. Each facility must have a quality
assessment and assurance committee. Members must
include:

1. director of nursing services;
2. physician designated by facility; and
3. at least three other members of the facility staff.

a. This committee meets at least quarterly to
identify issues with respect to which quality assessments and
assurance activities are necessary.

b. This committee develops and implements
appropriate plans of action to correct identified quality
deficiencies.

c. DHH or DHHS may not require disclosure of the
records of such committee except insofar as such disclosure
is related to the compliance of such committee with the
requirements of this section.

d. Good faith attempts by the committee to identify
and correct quality deficiencies will not be used as a basis
for sanctions and/or citations on Form 2567.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10113. Infection Control

A. The facility must establish and maintain an infection
control program designed to provide a safe, sanitary, and
comfortable environment in which residents reside and to
help prevent the development and transmission of disease
and infection using Centers for Disease Control guidelines
where available.

B. Infection Control Program (ICP). An ICP must be
established in the facility which identifies who:

1. investigates, controls, and prevents infections in the
facility;

2. decides what procedures, such as isolation, should
be applied to an individual resident; and

3. maintains a record of incidents and corrective
actions related to infections.

C. Preventing Spread of Infection

1. When the staff members designated by the
Infection Control Program determines that a resident needs
isolation to prevent the spread of infection, the facility must
isolate the resident.

2. The facility must prohibit employees with a
communicable disease or infected skin lesions from direct
contact with residents or their food if direct contact will
transmit the disease.

3. The facility must require staff to wash their hands
after each direct resident contact for which hand washing is
indicated by accepted professional standards.
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4. Personnel must handle, store, process, and transport
linens so as to prevent the spread of infection.

5. Universal precautions shall be used for residents
regardless of diagnosis and/or condition.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10115. Physical Environment and Sanitation

A. The facility must be designed, constructed, equipped,
and maintained to protect the health and safety of residents,
personnel, and the public as set forth below.

B. Favorable Environment for Residents. Resident living
areas are designed and equipped for the comfort and privacy
of the resident. Each room is equipped with or conveniently
located near adequate toilet and bathing facilities appropriate
in number, size, and design to meet the needs of residents.
Each resident room contains a suitable bed and functional
furniture appropriate to the residents needs.

C. Hot Water. An adequate supply of hot water for
resident use is available. Temperature of hot water at
plumbing fixtures used by residents is automatically
regulated by control valves to assure a temperature between
110 degrees and 120 degrees Fahrenheit at the faucet outlet.

D. Isolation Techniques. Written effective procedures in
aseptic and isolation techniques are followed by all
personnel. Procedures are reviewed annually and revised
when necessary for effectiveness and improvement.

E. Housekeeping. The facility employs sufficient
housekeeping personnel and provides all necessary
equipment to maintain a safe, clean, and orderly interior. An
employee is designated full-time responsibility for this
service and for supervision and training of housekeeping
personnel. A facility that has a contract with an outside
resource for housekeeping services may be found to be in
compliance with this standard provided the facility and/or
outside resources meet the requirements of the standard.

F. Maintenance of Equipment, Building, and Grounds.
The facility establishes a preventive maintenance program to
ensure that equipment is operative and that the interior and
exterior of the building are clean and orderly. All essential
mechanical, electrical, and resident care equipment is
maintained in safe operating condition.

G. Nursing Unit. Each nursing unit has at least the
following basic service areas: Nurses station, storage and
preparation area(s) for drugs and biologicals, and utility and
storage rooms that are adequate in size, conveniently
located, and well lighted to facilitate staff functioning. The
nurses station is equipped to register residents' calls through
a communication system from resident areas, including
rooms and toilet and bathing facilities.

H. Environment. The facility must provide:
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1. a safe, clean, comfortable, and homelike
environment, allowing the resident to use his or her personal
belongings to the extent possible;

2. housekeeping and maintenance services necessary
to maintain a sanitary, orderly, and comfortable interior;

3. clean bed and bath linens that are in good
condition;

4. private closet space in each resident room with
clothes rack and shelves and/or drawers accessible to the
resident;

5. adequate and comfortable lighting levels in all
areas;

6. comfortable and safe temperature levels. The
facility must provide the capability to maintain a
temperature for all seasons between 71 degrees and 81
degrees throughout all occupied resident areas; and

7. for the maintenance of comfortable sound levels.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

Subchapter D. Resident Care Services
§10117. Administrative Services

A. Facility Administrator. All facilities are required to
have full-time administrators. "Full-time" administrators are
persons who are licensed, currently registered and engaged
in the day to day management of the facility. A full-time
employee functioning in an administrative capacity shall be
authorized in writing to act in the administrator's behalf
when he/she is absent or when the administrator is
functioning as a full-time administrator for two facilities.
The administrator's duties shall conform to the following
standards.

1. Administrative/management activities shall be the
major function of the duties required. The administrator is
responsible for the management of the facility.

2. An adequate and reasonable amount of time shall
be spend on the premises of the facility. The activity must be
the major functions of the person performing the act.

3. A major portion of the time, referred to above, shall
be spent during the normal work week of the facility's
personnel.

B. Restrictions

1. No individual may function as a full-time
administrator for more than two nursing facilities. When a
full-time administrator is engaged in the management of two
nursing facilities, the facilities' sizes and proximity to one
another have considerable bearing on the administrator's
ability to adequately manage the affairs of both nursing
facilities. The response time to either facility shall be no
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longer than one hour. If the administrator does serve two
facilities, he must spend 20 hours per week at each facility.

2. The full-time administrator of a multi-story facility
shall not function as an administrator of another nursing
facility. The administrator or his designee is responsible, in
writing, for the execution of all policies and procedures. If a
change occurs in the individual who is the administrator of a
nursing facility, notice shall be provided to BHSF Health
Standards Section at the time the change occurs by the
facility administrator or, in the absence of an administrator,
by the governing body of the facility. Notice shall include
the identity of all individuals involved and the specific
changes which have occurred. Failure to provide written
notice by certified mail within 30 calendar days from the
date a change occurs will result in a class C civil money
penalty (refer to Subchapter L, Sanctions).

D. The bureau shall allow long term care facilities 30
days from the date of change in the position to fill the
resulting vacancy in the administrator position. There shall
be no waiver provisions for this position. The governing
body of the facility shall appoint a facility designee charged
with the general administration of the facility in the absence
of a licensed administrator.

E. Failure to fill a vacancy to or notify the Bureau in
writing by the thirty-first day of vacancy that the
administrator position has been filled shall result in a class C
civil money penalty (refer to Subchapter L, Sanctions).

F. Assistant Administrator. A nursing facility with a
licensed bed capacity of 161 or more beds must employ an
assistant administrator. An assistant administrator shall:

1. be afull-time employee; and
2. function in an administrative capacity.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996),

810119. Physician Services

A. Medical Director. The nursing facility shall have a
written agreement with a physician who shall serve as the
medical director on a full-time or part-time basis. Whether
the physician is employed full-time or part-time shall be
based on the residents' needs.

1. The medical director shall not have peer restriction
in regard to overseeing total medical care.

2. The medical director is responsible for:
a. implementation of resident care policies; and
b. coordination of medical care in the facility.

3. Residents shall be admitted to a facility only with a
physician's order, and medical care shall be under a
physician's supervision. Each resident shall have freedom of
choice of physicians.
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B. Physician Supervision; Ongoing Care. All facilities
shall develop policies and procedures to ensure that each
resident's health care is under a Louisiana physician's
continuing supervision. Each resident must remain under the
care of a physician. The care of every skilled/NRTP resident
shall be under the supervision of a licensed physiatrist,
certified in physical medicine and rehabilitation.

C. A physician visit is considered timely if it occurs not
later than ten days after the date the visit was required. At
the option of the physician, required visits after the initial
visit may be made by a physician assistant, nurse
practitioner or clinical nurse specialist. Otherwise, all
physician visits shall be made by the physician personally.
This does not relieve the physician of his/her obligation to
visit a resident when the resident's medical condition makes
that visit necessary.

D. Physicians may delegate tasks to a physician's
assistant, nurse practitioner, of clinical nurse specialist who:

1. meets the applicable definitions as outlined in 42
CFR 491.2;

2. is acting within the scope of practice as defined by
state law; and

3. is under the supervision of a physician.

E. A physician may not delegate a task when the
regulations specify that the physician shall perform it
personally or when the delegation is prohibited under state
law or by the facility's own policies.

F. The facility shall provide or arrange for the provision
of physician services 24 hours a day in case of emergency.

G. Alternate Physicians. When continuing care by the
attending physician is interrupted by that physician's illness
or vacation, the attending physician shall arrange for a
designated attending physician to provide coverage.

H. Frequency of Visits. Physician visits shall conform to
the following schedule.

1. For SNFs and NFs the resident shall be seen at least
once very 30 days for the first 90 days after admission and at
least once every 60 days thereafter.

I.  Physician Responsibilities. The attending physician's
services shall include but shall not be limited to the
following:

1. making arrangements for the resident's medical care
when he/she is not available;

2. performing an examination when visiting and
recording the findings in the medical record;

3. reviewing a resident's total program of care,
including medication treatment regiment and comprehensive
care plan at least once every 90 days; and

4. signing and dating all orders;
5. ordering and/or performing the following:

a. medications;
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b. diagnostic tests;
c. specialized rehabilitative services;
d. treatment procedures;
medical appliances;
f.  psychosocial services;

g. discharge evaluations;

6. entering legible progress notes in the medical
record, signing and dating his/her entry at each visit;

7. discussing new treatments, medications, and
discharge potential and/or plans with the resident, if at all
possible;

8. updating the medical record with any subsequent
diagnosis which the resident may have acquired since
admission and ensuring that all pertinent diagnoses are
recorded in one place in the medical record; and

9. giving telephone orders only to physicians,
pharmacists, physician's assistants and licensed nurses. The
physician shall sign telephone orders within seven days;

10. ordering rehabilitative services with a written plan
of care under the following conditions:

a. in consultation with appropriate therapist(s) and
the nursing service staff; and

b. with progress being reviewed after the
rehabilitative care plan implementation being re-evaluated
with the therapist(s) as necessary but at least every 30 days.

J. Physician's Signature. Whenever a physician's
signature is required, the actual signature shall be written.
The physician may use initials only if an original legend
sheet with a full signature and the initials which will be used
is placed on the record. Use of signature stamps by
physicians is allowed when the signature stamp is authorized
by the individual whose signature the stamp represents. The
administration office of the nursing facility should have on
file a signed statement to the effect that he/she is the only
one who has the stamp and uses it. There is no delegation to
another individual.

1. Electronic signatures, where

acceptable. Orders may be faxed if:

automated, are

a. original orders are retained by the physician and
provided if requested, or sent to facility at a later date; and

b. the facility should photocopy fax to prevent
fading of document over time.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10121. Nursing Services
A. The facility shall provide an organized nursing service

with a sufficient number of licensed and unlicensed qualified
nursing personnel to meet the total nursing needs of all
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residents in accordance with the resident care policies of the
facility on a 24 hour basis.

1. The facility shall provide:

a. policies that are designed to ensure that each
resident:

i. receives ftreatments, medications, diets as

prescribed, rehabilitative nursing care as needed;

ii. receives care to prevent pressure sores and
deformities;

iii. is kept comfortable, clean, and well-groomed;

iv. s and
infection; and

protected from accident, injury,

v.  is encouraged, assisted, and trained in self-care
and group activities.

b. Assurance that all nursing personnel are assigned
duties consistent with their education and experience and
based on the characteristics of the resident load; and

c. Weekly time schedules which indicate the
number and classification of nursing personnel, including
relief personnel who worked in each unit for each tour of
duty.

B. Director of Nursing Services. all nursing facilities
shall have a director of nursing (DON) who is a qualified
registered nurse employed full-time and regularly assigned
to the day shift.

1. The director of nursing must have, in writing,
administrative authority, responsibility and accountability
for the functions, activities, and training of the nursing
services staff.

2. The director of nursing may serve only one facility
in the capacity of director of nursing.

3. If a change occurs in the individual who is the
director of nursing, notice shall be provided by the facility
administrator  (or governing body in absence of
administrator) to BHSF/HSS at the time the change occurs.
Notice shall include the identity of all individuals involved
and the specific changes which have occurred. Failure to
provide written notice by certified mail within 30 calendar
days from the date a change occurs, will result in a Class C
civil money penalty. (Refer to Subchapter L Sanctions.)

4. The Bureau shall allow long term care facilities 30
days from the date of change in the position of director of
nursing to fill a resulting vacancy. In the interim, an RN
must be assigned the responsibility of the DON position.
Waiver of the 30 day time limit may be granted by the
Bureau if:

a. The facility demonstrates to the satisfaction of
the bureau that the facility has been unable, despite diligent
efforts (including offering wages at the community
prevailing rate for nursing facilities) to recruit a director of
nursing.
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b. The Bureau determines that a waiver of the
director of nursing will not endanger the health and safety of
individuals staying in the facility.

5. Failure to fill a vacancy or to notify the Bureau in
writing that the director of nursing position (where no
waiver has been granted) has been filled by the thirty-first
day of vacancy (or expiration of any waiver granted) shall
result in a class C civil money penalty. (Refer to Sanctions.)

6. The bureau shall retain the right to apply any other
applicable remedies.

C. Assistant Director of Nursing. If the director of
nursing has administrative responsibilities or the nursing
facility has a licensed bed capacity of 101 or more, the
facility shall have a full-time assistant director of nursing
(ADON).

D. RN Coverage. A nursing facility shall use the services
of an RN for at least 8 consecutive hours a day, seven days a
week. When seven-day RN coverage cannot be provided, the
facility must notify Health Standards Section following
guidelines outlined for the separation of the director of
nursing.

E. Waiver. If a facility is unable to obtain the seven-day
RN coverage the facility may request a waiver. To obtain a
waiver for the seven-day RN coverage, the facility shall
submit a written request to the regional office which
includes:

1. proof that diligent efforts have been made to recruit
appropriate personnel. Newspaper invoices with the ad
attached shall be submitted and the hourly salary offered and
any other benefits offered;

2. names and phone numbers of RN's interviewed for
the job.

a. Upon receipt of this information, the regional
office will review the level of care of the residents in the
facility and make a determination that approval of the waiver
would/would not endanger the health or safety of the
residents staying in the facility. The regional office will
make a recommendation to the state office to approve/deny
the waiver.

b. The facility will be notified, in writing, as to the
approval/denial of the waiver by state office. Although a
facility is granted a waiver, the facility shall continue to
recruit for an RN on a continuous basis to fill the position.

c. A waiver approval will expire after one year or
upon the next standard survey.

d. The nursing facility that is granted such a waiver
by the state notifies residents of the facility (or where
appropriate, the guardians or legal representatives of such
residents) and members of their immediate families of the
waiver.

e. When a waiver for seven-day RN coverage has
been granted, the facility cannot train nursing assistants.
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F.  Waiver in a Skilled Nursing Facility or Dually
Certified SNF/NF. The secretary of DHHS may waive the
requirement that a SNF provide the services of a registered
nurse for more than 40 hours a week, including a director of
nursing if the secretary finds that the facility:

1. is located in a rural area and the supply of SNF
services in the area is not sufficient to meet the needs of
individuals residing in the area;

2. has one full-time registered nurse who is regularly
on duty at the facility 40 hours a week; and

3. has only residents whose physicians have indicated
through written orders that they do not require the services
of a registered nurse or physician for a 48 hour period, or has
made arrangements for a registered nurse or physician to
spend time at the facility to provide necessary skilled
nursing services on days when the regular full-time
registered nurse is not on duty.

a. To apply for a waiver of registered nurse
coverage in a skilled nursing facility, the provider should
send a written request to: Health Care Financing
Administration, Regional Office VI, 1200 Main Tower
Building, Dallas, Texas 75202, attn: Mr. Mitchell Chunn.

b. Facilities providing the following levels of care
may not request a waiver for seven-day RN coverage:

i. skilled—NRTP;
ii.  skilled—ID; or
iii.  skilled—TDC.

G. Charge Nurse. A registered nurse, or a qualified
licensed practical (vocational) nurse shall be designated as
charge nurse by the DON for each tour of duty and is
responsible for supervision of the total nursing activities in
the facility during each tour of duty.

1. Adirector of nursing may not serve as charge nurse
in a facility with an average daily total occupancy of 60 or
more residents.

2. The charge nurse delegates responsibility to nursing
personnel for the direct nursing care of specific residents
during each tour of duty on the basis of staff qualifications,
size/physical layout of the facility, characteristics of resident
load, and emotional, social, and nursing care needs of the
residents.

H. Certified Nursing Assistants (CNA). A nursing facility
shall not use any individual who is not a certified nursing
assistant in the facility on or after October 1, 1990 for more
than four months unless the individual has completed a
training and competency evaluation program or competency
evaluation program approved by the state agency. For
additional information, refer to the Chapter on nurse aide
training.

I.  Clerical Staff. Effective September, 1991 all facilities
shall employ two full-time clerical employees.
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J. Other Nursing Services. Nursing services shall be
provided to the resident to ensure that the needs of the
resident are met. These services include the following:

1. Drug Administration. Medications shall be
administered only by a licensed physician, licensed/applicant
nurse, or the resident (with the approval of the ID team as
documented in the comprehensive care plan.)

2. The facility should be cognizant of the mental
status of the resident's roommate(s) or other potential
problems which could result in abuses with drugs used for
self-administration.

3. Medications shall be administered in accordance
with the facility's established written procedures and the
written policies of the pharmaceutical services committee to
ensure the following criteria are met:

a. Drugs to be administered are checked against
physician's orders.

b. The resident is identified before administering
the drug.

c. All medications/treatments are administered and
properly charted in accordance with nursing practice
standards. The reason for each medication omission shall be
recorded in the resident's active medical record.

i. The drug dosage shall be
administered, and recorded by the same person.

prepared,

ii.  Medications prescribed for one resident shall
not be administered to any other person.

iili.  Medication errors and adverse drug reactions
shall be immediately reported to the attending physician and
recorded in the medical record.

iv.  Current medication reference texts or sources
shall be kept in all facilities.

4. Automatic Stop  Orders. Medications not
specifically limited as to time or number of doses when
ordered shall be controlled by automatic stop orders or other
methods in accordance with written policies. The attending
physician must be notified of an automatic stop order prior
to the last dose so that (s)he may decide if the administration
of the drug or biological is to be continued or altered.

5. Self Administration. Self administration of
medication is allowed only in accordance with orders of
resident's attending physician, in conjunction with the ID
team, when documented in the comprehensive care plan.

6. Drug Orders. Medications shall be ordered by the
attending physician verbally or in writing.

a. Verbal medication orders shall be:

i. given only to a licensed/applicant nurse,
pharmacist, physician's assistant, nurse practitioner, clinical
nurse specialist or another physician;

ii.  immediately recorded, fully dated, and signed
by the individual receiving the order;
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iii.  fully dated and signed by the physician within
seven days; and

iv.  Category Il controlled substances must be
confirmed in writing within 72 hours and may be given only
in an emergency (controlled substance as of 1970).

7. Standing orders, if used, shall be placed in each
resident's record and shall be signed by the resident's
attending physician and fully dated. These orders shall be
reviewed, signed, and fully dated at least annually.

8. Activities of Daily Living (ADL). Based on the
comprehensive assessment of a resident, the facility shall
ensure that:

a. a resident's abilities in activities of daily living
(ADLs) do not diminish unless circumstances of the
individual's clinical condition demonstrate that diminution
was unavoidable;

b. activities of daily living (ADLS) include the
ability to do the following:

i. bathe, dress and groom;
ii.  transfer and ambulate;
iii. toilet;
iv. eat;and

v. to use speech, language or other functional
communication system.

c. Aresident who is unable to carry out activities of
daily living shall receive the necessary services to maintain
good nutrition, grooming and personal/oral hygiene.

d. A resident is to be given the appropriate
treatment and services to maintain or improve his/her
functional status and abilities to perform their ADLSs.

9. Vision and Hearing. The residents shall receive
proper treatment and assistive devices to maintain vision and
hearing abilities. The facility shall assist the resident in
making appointments and arranging for transportation to and
from appointments and in locating assistance from
community and charitable organizations when payment is
not available through Medicaid, Medicare, or private
insurance.

10. Pressure Sores. A resident who enters a facility
without pressure sores does not develop pressure sores
unless the individual's clinical condition demonstrates that
they are unavoidable. A resident having pressure sores shall
receive necessary treatment and services to promote healing,
prevent infection, and prevent sores from developing unless
the individual's clinical condition demonstrates that they
were unavoidable.

11. Urinary Incontinence. A resident who enters the
facility without an indwelling catheter is not catheterized
unless the resident's clinical condition demonstrates that
catheterization was necessary. A resident who is incontinent
of bladder receives appropriate treatment and services to
prevent urinary tract infections and to restore as much
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normal bladder function as possible and prevent skin
breakdown.

12. Restorative Nursing Care. Nursing services shall be
provided in accordance with the needs of the residents and
restorative nursing care is provided to each resident to
achieve and maintain the highest possible degree of function,
self-care, and independence. Restorative nursing care
services must be performed daily for those residents who
require such service.

13. Range of Motion. A resident who enters the facility
with full range of motion (ROM) should not experience
reduction in ROM unless the resident's clinical condition
demonstrates that a reduction in range of motion is
unavoidable. A resident with limited ROM must receive
appropriate treatment and services to increase/maintain or
prevent further decrease in range of motion.

14. Psychological Functioning. A resident who displays
psychosocial adjustment difficulty shall receive appropriate
treatment and services to achieve as much remotivation and
reorientation as possible. A resident whose assessment did
not reveal a psychosocial adjustment difficulty should not
display a pattern of decreased social interaction and/or
increased withdrawn, angry, or depressive behavior unless
the resident's clinical condition demonstrates that such a
pattern was unavoidable.

15. Naso-Gastric-Gastrostomy Tubes. A resident who
has been able to eat an adequate diet with assistance should
not be fed by naso-gastric (NG) tube unless the resident's
clinical condition demonstrates that the use of NG tube was
unavoidable.

a. A resident who is fed by NG or gastrostomy
tubes shall receive the appropriate treatment and services to
prevent:

i.  aspiration pneumonia;

ii.  diarrhea and vomiting;
iii.  dehydration and metabolic abnormalities;
iv.  nasal pharyngeal ulcers.

b. Feedings shall be provided to restore normal
feeding function if possible.

16. Accidents. The resident's environment shall remain
as free of accident hazards as possible. Each resident shall
receive adequate supervision and assistive devices to prevent
accidents.

17. Nutrition. Each resident shall be maintained within
acceptable parameters of nutritional states such as body
weight and protein levels unless the resident's clinical
condition demonstrates that this is not possible. In instances
where a nutritional problem has been identified, the resident
shall be assessed for the need of a therapeutic diet. A
therapeutic diet must be prescribed by the attending
physician.

18. Hydration. Each resident must receive sufficient
fluid intake to maintain proper hydration and health.
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19. Special Needs. Residents must receive proper
treatment and care for the following:

injections;
b. parenteral and enteral fluids;
c. colostomy, ureterostomy, or ileostomy care;
d. tracheostomy care;
e. tracheal suctioning;

f. respiratory care;
g. podiatric care; and

h. prosthesis.

NOTE: Resident's rights and/or advance directives may
supersede the above standards.

K. Release of a Body by a Registered Nurse. In the
absence of a physician in a setting other than an acute care
facility, when an anticipated death has apparently occurred,
registered nurses may have the decedent removed to the
designated funeral home in accordance with the standing
order of a medical director/consultant setting forth basic
written criteria for a reasonable determination of death. This
is not applicable in cases where the death was unexpected.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996), amended LR 23:970
(August 1997).

810123. Comprehensive Assessment

A. The facility must conduct initially and periodically a
comprehensive, accurate, standardized, reproducible
assessment of each resident's functional capacity and needs,
in relation to a number of specified areas. Comprehensive
assessments must:

1. be based on a uniform data set (resident assessment
instrument); and

2. describe the resident's capability to perform daily
life functions and significant impairments in functional
capacity;

3. include the following information:

a. medically defined conditions and prior medical
treatment;

b. medical status measurements;
physical and mental functional status;

c
d. sensory and physical impairments;

e. nutritional status and requirements;
f.  special treatment and procedures;
g. mental and psychosocial status;

h. discharge potential;

i. dental condition;

j.  activities potential;

k. rehabilitation potential;
I.  cognitive status; and
m. drug therapy.

B. Frequency. The assessment must be conducted no
later than 14 days after admission for new admissions.

1. A reassessment must be completed after a
significant change in the resident's physical and/or mental
condition.

2. A reassessment must be conducted at least once
every 12 months/annually.

3. Residents must be examined and assessments must
be reviewed every three months and revised as appropriate
to assure the continued accuracy of the assessment.

C. Coordination of Assessments with Pre-admission
Screening. The facility must coordinate assessments with the
state-required pre-admission screening program to the
maximum extent practicable to avoid duplicate testing and
effort.

D. Accuracy of Assessments. To assure accuracy, the
assessments:

1. must be conducted or coordinated with the
appropriate participation of health professional;

2. must be conducted or coordinated by a registered
nurse who signs and certifies completion of the assessment;
and

3. must have each individual who completes a portion
of the assessment sign and certify the accuracy of that
portion of the assessment.

E. Penalty for Falsification

1. Any individual who willfully and knowingly
certifies (or causes another individual to certify) a material
and false statement is subject to civil money penalties.

2. Clinical disagreement does not constitute a
material and false statement.

3. If the state determines under survey, or
otherwise, that there has been knowing and willful
certification of false statements, the state may require that
the residents' assessments be conducted by individuals
independent of the facility. The independent assessors must
be approved by the state. The total cost of this independent
assessment is the sole responsibility of the facility.
Additionally, all independent assessments are not considered
necessary expenditures of the facility.

F.  Utilization—Resident Assessment Instrument (RAI)
1. Components of comprehensive assessment (RAI):
a. minimum data set (MDS);
b. triggers legend;

c. care area assessment; and
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d. utilization guidelines;

e. alteration of MDS information—MDS
information collected may be altered until the twenty-first
day after admission for the following reasons:

i. information not available to staff completing
section because the resident is unable to provide necessary
information and family members must make an appointment
to participate;

ii.  further observation and interaction with the
resident reveals a need to alter the assessment;

iii. at admission, the resident's condition is
unstable and the illness or chronic problem is controlled by
the twenty-first day.

2. If the MDS must be altered up to the twenty-first
day, then the assessor shall show these changes on the
admission assessment and shall initial and date such
amendments.

3. The MDS may not be altered after the twenty-first
day. If a change has occurred, a new MDS must be
completed.

4. Significant change defined:

a. deterioration in two or more activities of daily
living, communication, and/or cognitive abilities that appear
permanent;

b. loss of ability to freely ambulate or to use hands
to grasp a small object to feed or groom oneself, such as
spoon, toothbrush or comb;

c. deterioration in behavior, mood, and/or

relationships that has not been reversed;

d. deterioration in a resident's health status where
this change places the resident's life in danger, is associated
with serious clinical complications, or is associated with an
initial new diagnosis of a condition that is likely to affect the
resident's physical, mental, or psychosocial well-being over
a prolonged period of time;

e. onset of a significant weight loss (five percent in
last 30 days or ten percent in last 180 days); and

f. a marked and sudden
resident's status.

improvement in the

5. Document in medical record the initial
identification of a significant change in status. Once it has
been determined that the resident's change in status is likely
to be permanent, complete a full comprehensive assessment
within 14 days of that determination.

6. Quarterly Assessment and Optional Progress
Notes—to track resident status between assessments and to
ensure monitoring of critical indicators of the gradual onset
of significant declines in resident status, a registered nurse:

a. must examine the resident;

b. review the MDS core elements as outlined in the
HSS Form Quarterly RA Review:
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i.  Section B—Items 2 and 4;

ii.  Section C—Items 4 and 5;
iii.  Section E—Items 1 b-f and 3A;
iv.  Section F—Item 1;

v.  Section }—Note only disease diagnosis in last
90 days;

vi.  Section L—Item 2C;
vii.  Section O—Iltem 4;
viii.  Section P—Item 3;

7. Triggers—Level of  measurement  (coding
categories) of MDS elements that identify residents who
require evaluation using the care area assessment (CAA)
process.

G. Care Area Assessment (CAA) Process and Care
Planning

1. CAAs are triggered responses to items coded on the
MDS specific to a resident’s possible problems, needs or
strengths.

2. The CAA process provides:

a. a framework for guiding the review of triggered
areas;

b. clarification of a resident’s functional status and
related causes of impairments; and

c. a basis for additional assessment of potential
issues, including related risk factors.

3. The CAA must:

a. be conducted or coordinated by a registered nurse
(RN) with the appropriate participation of health
professionals;

b. have input that is needed for clinical decision
making (e.g., identifying causes and selecting interventions)
that is consistent with relevant clinical standards of practice;
and

C. address each care area identified under CMS’s

RAI Version 3.0 Manual, section 4.10, Table 10 (The Twenty
Care Areas).

4. CAA documentation should indicate:
a. the basis for decision making;

b. why the finding(s) require(s), or does not require,
an intervention; and

c. the
interventions.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996), amended by the

rationale(s)  for  selecting  specific
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Department of Health, Bureau of Health Services Financing, LR
46:695 (May 2020), LR 46:1684 (December 2020).

810125. Comprehensive Care Plan

A. Basis for the Comprehensive Care Plan. All services
in a facility shall be provided in accordance with a
physician's written order which shall be developed either
before admission or before authorization for payment. The
facility must develop a comprehensive care plan for each
resident that includes measurable objectives and timetables
to meet a resident's medical, nursing, and psychosocial needs
that are identified in the comprehensive assessment.

1. The comprehensive assessment shall be developed
for residents within 14 days of admission. Written
comprehensive care plans shall be developed within seven
days of the comprehensive assessment and no later than 21
days of admission. Thereafter, care plans must be updated at
least quarterly or when a significant change in the resident's
condition occurs.

2. Individual comprehensive care plans shall:

a. be prepared by an interdisciplinary (ID) team that
includes the attending physician, a registered nurse with
responsibility for the resident, and other appropriate staff in
disciplines as determined by the resident's needs;

b. include the resident, resident's family or legal
representative, to the extent practicable in the participation
of the care planning process;

c. be periodically reviewed and revised by a team of
qualified persons after each assessment and/or quarterly
review. This requirement is a review for both ICF and SNF.
Neurological Rehabilitative Treatment Program (NRTP)
levels of care shall be reviewed every 30 days;

d. be located in the medical record and accessible
for use by all licensed nursing personnel and any staff
directly involved in the integrated care;

e. serve as the primary communication tool among
disciplines to ensure that services are coordinated and that
the approaches of the various disciplines are integrated;

f. be written in a language understandable to all
staff directly involved in the resident's care and the resident
in so far as possible; and

g. document that all services ordered are being
rendered and properly recorded.

3. Documentation of quarterly staffing must be on the
MDS quarterly Review Form as a comparable computerized
document. The documentation shall indicate the date of the
staffing and who was in attendance.

B. Contents of the Comprehensive Plan of Care

1. The plan of care shall include the following
information:

a. identification of all problems and needs
according to the resident assessment protocol document as
well as any other identified problems;
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b. the goals to be accomplished by the resident.
These goals shall be:

i. specific;
ii. reasonable; and
iii.  measurable;

c. the specific goals regarding discharge. The
discharge plans shall:

i. reflect
possibilities;

exploration of likely discharge

ii.  ensure that residents have planned programs of
post discharge continuing care which take their needs into
account to the extent practicable;

iii.  be developed and reviewed in accordance with
the facility's written discharge planning procedures;

d. the expected resolution or review date specified
for each problem or need,;

e. the prescribed integrated, resident specific
therapies and treatments designed to help residents achieve
their goals;

f. individual or professional services staff

responsible for each service prescribed in the plan;

g. all participating staff shall be identified by name
and title, when signing the plan of care;

h. all participating staff and the resident, whenever
possible, sign and date the following:

i.  theinitial plan of care; and

ii.  each subsequent review. If the resident refuses
to sign the plan of care, this fact should be documented for
the medical record;

i.  physician orders for diet;

j. the daily and weekly time frames for each service
included in the plan for residents receiving either complex
care or rehabilitation under NRTP (Neurological
Rehabilitation Treatment Program).

C. Discharge Summary. When a facility anticipates a
discharge, a resident must have a discharge summary that
includes:

1. arecapitulation of the resident's stay;

2. a final summary of the resident's status to include
medical history, current diagnosis/condition, medical status
measurements, functional status, cognitive status, any
impairments, nutritional status/requirements, drug therapy,
special treatment, procedures, psychosocial status and
rehabilitation potential;

3. must be legible and available for release to
authorized persons and agencies with the consent of the
resident and/or legal representative; and

4. must be developed with the participation of the
resident and his/her family, which will assist the resident in
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adjusting to a new living environment to the extent
practicable.

D. Physician Involvement and Responsibilities in the
Comprehensive Plan of Care. A physician is responsible for
approving each resident's initial integrated plan of care and
each subsequent revision.

1. The physician's approval shall be documented in
one of the following places:

a. the plan of care;
b. the order sheet;
c. the progress notes.

2. The documentation referred to above shall be
signed and fully dated. The physician may use initials to
document review of the plan only if an original legend sheet
with a full signature and the initials which will be used is
placed on each record.

3. The physician shall review the comprehensive care
plan at 90 day intervals.

E. Quarterly Assessment and Optional Progress Notes.
The nursing facility must examine each resident no less than
once every three months (quarterly) and, as appropriate, to
revise the resident's assessment to assure the continued
accuracy of the assessment.

1. The quarterly assessments are recorded on the
minimum data set quarterly assessment form and may be
supplemented by progress notes which reflect the on-going
condition and needs of the residents. The quarterly
assessments replace all other monthly summaries.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10127. Pharmacy Services

A. The facility must arrange for the provision of
pharmaceutical services including procedures that assure the
accurate acquiring, receiving, dispensing, and administering
of all drugs and biologicals to meet the needs of each
resident. Prescription drugs not covered by Medicaid or
Medicare shall be at the expense of the resident. However,
every attempt should be made to get the attending physician
to order a covered medication before the resident incurs any
expense.

1. The facility shall provide routine and emergency
drugs and biologicals to its residents, or obtain them under
an agreement with an outside resource.

2. The arrangement/agreement with an outside
resource shall specify in writing that the facility assumes
responsibility for:

a. obtaining services that meet professional
standards and principles that apply to professionals
providing services in such a facility; and
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b. the timeliness of the service.

B. Pharmacist or Pharmaceutical Consultant. Facilities
shall employ or obtain the services of a licensed pharmacist.
The Pharmacist/Consultant shall be expected to:

1. provide consultation (at least 1 hour per quarter) on
all aspects of the provision of pharmacy services in the
facility to insure compliance with all state and federal
regulations pertaining to Pharmacy Practice;

2. establish a system of recording the receipt and
disposition of all controlled drugs in sufficient detail to
enable an accurate reconciliation;

3. determine that drug records are in order and that an
account of all controlled drugs is maintained and monthly
reconciled:;

4. perform drug monitoring;

5. identify drug errors;

6. alert the facility to drug recalls; and

7. be aware of adverse reactions/allergic reactions;

a. every 30 days the staff pharmacist or
pharmaceutical consultant in nursing facilities shall conduct
drug regimen reviews. Additionally, (s)he shall ensure
compliance with drug record requirements and compliance
with accounting requirements for controlled drugs;

b. the staff pharmacist or pharmaceutical consultant
shall notify the attending physician if changes are
appropriate;

c. the pharmacist shall report all irregularities to the
attending physician or the Director of Nursing or both and
these reports must be acted upon. The physician or director
of nursing must verify that the irregularity has been noted,
even if no changes are made, by initialing and dating;

d. the facility shall maintain a pharmaceutical
committee which develops written policies and procedures
for safe and effective drug therapy, distribution, control and
use;

e. Pharmaceutical Committee:

i.  the committee shall be composed of at least the
pharmacist, director of nursing, the administrator and one
physician;

ii. the committee oversees the pharmaceutical
services in the facility, makes recommendations for
improvement and monitors the services to ensure accuracy
and adequacy;

iii. the committee meets at least quarterly and
documents its activities, findings, and the adequacy of the
drug program at the nursing facility;

iv.  when medications are recorded or placed in
unidose by pharmacist, expiration dates shall comply with
pharmaceutically accepted practices;
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v.  the pharmaceutical committee and the facility
assessment and assurance committee may be the same
committee as long as all requirements are met.

C. Drug Therapy. The facility must ensure that:

1. for each drug ordered for residents there shall be a
diagnosis or condition to validate the use of the drug;

2. residents shall not receive antipsychotic drugs
unless the drug therapy is necessary to treat a specific
condition;

3. residents who receive antipsychotic drugs should
receive gradual dose reductions or behavioral programming
unless clinically contraindicated in an effort to discontinue
these drugs;

4. the facility shall be free of significant medication
error rates; and

5. residents shall be free of any significant medication
errors.

D. Approved Drugs and Biologicals. Only approved
drugs and biologicals are used.

1. Such drugs and biologicals are:

a. included or approved for inclusion in the United
States Pharmacopeia, National Formulary, or United States
Homeopathic Pharmacopeia; or

b. included or approved for inclusion in AMA Drug
Evaluations or Accepted Dental Therapeutics, except for any
drugs and biologicals unfavorably evaluated therein; or

c. not included nor approved for inclusion in the
compendia listed in the above paragraphs but may be
considered approved if such drugs:

i.  were furnished to the resident during his prior
hospitalization, and

ii. Were approved for the use during a prior
hospitalization by the hospital's pharmacy and drug
therapeutics committee (or equivalent), and

iii.  Are required for the continuing treatment of the
resident in the facility.

E. Labeling of Drugs and Biologicals. The labeling of
drugs and biologicals is based on currently accepted
professional principles and includes the resident's full name,
physician's name, full name of pharmacist dispensing,
prescription number, name and strength of drug, date of
issue, expiration date of all time-dated drugs, name, address,
and telephone number of pharmacy issuing the drug,
appropriate accessory and cautionary instructions. Non-
legend or over-the-counter drugs may be labeled by the
facility with resident's full name and room number not to
obscure lot number and expiration date.

1. Medication containers which have soiled, damaged,
incomplete, illegible, or makeshift labels are to be returned
to the issuing pharmacist or pharmacy for relabeling or
disposal. Containers which have no labels are to be
destroyed in accordance with State and Federal laws.
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2. An approved emergency medication kit shall be
readily available and have a permit issued by the State
Pharmacy Board. Facility must have definition of bonafide
emergency in its policies and procedures.

3. The medications of each resident are to be kept and
stored in their originally received containers. Transferring
between containers is forbidden except by registered
pharmacists.

4. Anarcotic record shall be maintained which lists on
separate sheets for each type and strength of narcotic the
following information:

a. date;

b. time administered:;
c. name of resident;
d. dose;

physician's name;
f.  signature of person administering dose; and

g. balance (i.e. Barbiturates, non-narcotic analgesics
and hypnotic).

5. Poisons and medications for “external use only"
shall be kept in locked area separate from internal
medications.

6. Medications no longer in use are to be disposed of
or destroyed in accordance with Federal and State laws and
regulations.

7. Expired medications shall be removed from usage
and properly disposed of.

F. Storage of Drugs and Biologicals. Drugs and
biologicals shall be stored in accordance with State and
Federal laws. Drugs and biologicals must be stored in locked
compartments and under proper temperature controls. Only
authorized personnel shall be permitted access to the keys.

1. Separately locked, permanently affixed
compartments for storage of controlled drugs listed in
Schedule Il of the Comprehensive Drug Abuse Prevention
and Control Act of 1970 shall be provided.

2. Other drugs subject to abuse must be secure except
when a single unit package drug distribution system is used
in which the quantity stored is minimal and a missing dose
can be readily detected.

H. Ordering of Medications. The facility shall neither
expect, accept, nor require any provider to give a discount or
rebate for prescription services rendered by pharmacists.

1. The facility may order at least a one-month supply
of medications from a pharmacy of the resident's choice
unless the attending physician specifies that a smaller
quantity is necessary for a special medical reason. If a one-
month supply is less than 100 unit doses, then 100 unit doses
may be ordered.
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2. The facility administrator or the authorized
representative shall certify receipt of prescribed medications
by signing and dating the pharmacy bill.

I.  Unnecessary Drugs

1. Each resident's drug regimen is free of unnecessary
drugs. For each drug ordered for residents there must be a
diagnosis or condition to validate the use of the drug.

2. Residents shall not receive antipsychotic drugs
unless the drug therapy is necessary to treat a specific
condition. There shall be documentation in the chart that the
resident is being monitored for side effects.

3. Residents who receive antipsychotic drugs should
receive gradual dose reductions or behavioral programming
unless clinically contraindicated in an effort to discontinue
these drugs.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

810129. Dietetic Services

A. A designated full-time staff member suited by training
and experience in food management and nutrition shall be
responsible for supervision of dietary services. If the
designated staff member is not a qualified dietitian, he/she
shall serve as the dietary manager and shall function with
frequent, regularly scheduled consultation from a person
who is a qualified dietitian. A minimum consultation time
shall be not less than eight hours per month and as needed to
ensure nutrition needs of residents are addressed timely. A
copy of the consultant's contract shall be available to the
State Survey Agency for review. In addition, the facility
shall employ sufficient supportive personnel competent to
carry out the functions of the dietetic service. Food service
personnel shall be on duty daily for a period of 12 or more
continuous hours.

B. Dietitian

1. The facility shall employ a qualified dietician either
full-time, part-time or on a consultant basis.

2. If a qualified dietician is not employed full time,
the facility shall designate a person to serve as the dietary
manager.

3. A qualified dietician is one who is qualified based
upon registration by the Commission on Dietetics of the
American Dietetic Association and licensure by the
Louisiana Board of Examiners in Dietetics and Nutrition.

C. Dietary Manager. (S)he is a person who is one of the
following:

1. aqualified dietitian;

2. a graduate of a dietetic technician program,
correspondence or classroom, approved by the American
Dietetic Association;
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3. has successfully completed a course of study, by
correspondence or otherwise, which meets the minimum
eligibility requirements for membership in the Dietary
Managers' Association

4. has successfully completed a training course at a
state approved school, vocational or university, which
includes course work in foods and food service, supervision,
and diet therapy. Documentation of an eight hour course of
formalized instruction by the employing facility's consultant
dietitian in therapeutic diets is permissible if the course of
study meets on the foods and food service and supervision
requirements or

5. is currently enrolled in an acceptable course which
will qualify an individual upon completion.

D. Dietary Consultant

1. If the staff members designated as food service
supervisors are not qualified dieticians, they shall be
required to schedule a minimum of eight hours of
consultation per month with qualified dieticians.

2. The facility must employ sufficient support
personnel competent to carry out the functions of the dietary
service.

E. Menus. Menus must:

1. meet the nutritional needs of the residents in
accordance with the recommended dietary allowance of the
Food and Nutrition Board of the National Research Council,
National Academy of Sciences;

2. be prepared in advance; and
3. be followed.

4. Menu changes are acceptable provided the above
requirements are met. Records of menus as actually served
are retained for six months.

F.  Food. Food must be:

1. prepared by methods that conserve nutritive value,
flavor and appearance;

2. palatable, attractive and at the proper temperature;

3. prepared in a form designed to meet individual
needs; and

4. substituted for residents who refuse food served and
the substitutes offered shall be of similar nutritional value.

5. Therapeutic diets must be prescribed by the
attending physician.

G. Frequency of Meals. At least three meals shall be
served daily at regular times comparable to normal
mealtimes of the community.

1. There must be no more than 14 hours between a
substantial evening meal and breakfast the following
morning except as provided below:

a. bedtime snacks must be offered each evening;
and
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b. when a nourishing snack is provided at bedtime
up to 16 hours may elapse between a substantial evening
meal and breakfast the following day if a resident group
agrees to this meal span.

H. Assistive Devices. The facility must provide special
eating equipment and utensils for residents who need them.

I.  Sanitary Conditions. The facility must:

1. procure food from sources approved or considered
satisfactory by federal, state, or local authorities;

2. store, prepare, distribute, and serve food under
sanitary conditions; and

3. dispose of garbage and refuse properly.

J. Diets. If the facility accepts or retains individuals in
need of medically prescribed special diets, the menus for
such diets are to be prescribed by the attending physician
and planned by a professionally qualified dietitian. A current
therapeutic diet manual approved by the dietitian shall be
readily available to attending physicians, nursing staff, and
dietetic service personnel.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10131. Social Services

A. A NF with more than 120 beds must employ a full-
time qualified social service director with the following
qualifications:

1. a bachelor's degree in social work or a bachelor's
degree in a human services field including but not limited to
sociology, special education, rehabilitation counseling, and
psychology; and

2. one year of supervised social work experience in a
health care setting working directly with individuals; or

3. a similar professional degree in a field such as
counseling, special education, sociology, or psychology.

B. A NF with 120 beds or less shall designate at least
one staff member as social service designee (SSD). The SSD
need not have any special educational background.

1. The individual responsible for provision of social
services shall:

a. arrange for social services from outside sources
or by furnishing the services directly;

b. integrate social services with other elements of
the plan or care; and

c. complete a social history.

C. Social History. The SSD shall complete, date, and
sign a social history on applicants/residents within seven
days after their admission. The history shall include but shall
not be limited to the following information:

1. background:
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a. age, sex, and marital status;

b. birthplace;

c. religion;

d. cultural and ethnic background;
e. occupation;

f. education;

g. special training or skills; and

h. primary language;

2. social functioning:
a. living situation and address before admission;
b. names and relationships with family and friends;

c. involvements with organizations and individuals
within the community;

d. feelings about placement in the nursing facility.
C. Social Needs Assessment

1. The SSD shall also identify and document the
needs and medically related social/emotional problems
within 14 days after admission.

2. The social services assessment shall become a
component of the plan of care written in conjunction with
other disciplines and shall be filed in the active medical
record.

3. If the initial social assessment concludes that there
are no problems or unmet social needs, the social assessment
shall state that no social services are required.

D. Participation in Interdisciplinary Staffing. The SSD
shall participate in the interdisciplinary staffing.

E. Social Services Progress Notes.
progress notes shall:

Social services

1. be recorded as often as necessary to document
services provided, but at least every 90 days (quarterly) in
NF's and as often as necessary to describe changes in social
conditions;

2. document the degree of involvement of family and
friends, interaction with staff and other residents, and
adjustment to the facility and roommate(s);

3. reflect the social needs and functioning;

4. document services in the plan of care are actually
being provided; and

5. remain in the active medical chart for three to six
months.

NOTE: The facility shall establish policies and procedures for
ensuring the confidentiality of all social information. Records
shall reflect each referral to an outside agency and shall
include the applicant/resident's written consent to release the
information.

NOTE: The Same Qualifications Apply to Medicare Skilled
Nursing Facilities.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

810133. Activity Services

A. The facility shall provide an ongoing activities
program designed to stimulate and promote the physical,
social, emotional, and intellectual well-being of each
resident and encourage normal activity and return to self
care.

B. Resident Activity Director. The facility's activities
program shall be under the direction of the resident activity
director (RAD).

1. The nursing facility shall have at least one RAD.
An additional RAD per resident census in excess of 100
shall be required. The RAD employees shall be full-time or
sufficient full-time equivalent employees shall be maintained
to comply with these standards. Regardless of the number of
RAD employees required, one full-time RAD shall be
certified.

2. Responsibilities of the RAD include the following
tasks:

a. scheduling and coordinating group activities and
special events inside and outside the facility;

b. developing and using outside resources and
actively recruiting volunteers to enhance and broaden the
scope of the activities program;

c. posting monthly activity calendars in places
where applicants/residents and staff can easily see them;

d. planning and implementing individual and group
activities designed to meet the applicants/residents’ needs
and interests.

3. A resident activity director may be one of the
following individuals:

a. aqualified therapeutic recreation specialist:

i. who is certified with the National Council on
Therapeutic Recreation Certification; and

ii. eligible for certification as therapeutic
recreation specialist by a recognized accrediting body on
August 1, 1989;

b. aperson having the following experience:

i. two years of experience in a social or
recreational program within the last five years;

ii. one year of the experience shall have been
gained as a full-time employee in a health care setting
involving resident activities programs;

c. aqualified occupational therapist or occupational
therapy assistant;

d. An individual who has completed a training
course approved by the Department.
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e. Anindividual who is enrolled in a training course
approved by the department.
NOTE: Prior to the effective date of this document the
Resident Activity Director (RAD) was referred to as Patient

Activities Coordinator (PAC) or Patient Activity Director
(PAD).

C. Activities Assessments

1. Within 14 days after admission, the RAD shall
complete a written assessment of each resident's interests
and hobbies and note any illnesses or physical handicaps
which might affect participation in activities.

2. The activities assessment shall:

a. become the basis for the activities component of
the plan of care;

b. be signed, dated, and filed with other elements in
the medical record;

c. identify specific problem/need areas along with
specific approaches formulated to meet the problems/needs;
and

d. beincluded in the interdisciplinary staffing.

C. Activity Services Progress Notes. Activity services
progress notes shall:

1. be written to document the services provided and/or
changes in activity needs or approaches at least every 90
days (quarterly); and

2. document the activity level of residents, specifically
describing their day to day activities.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10135. Medical Records

A. The facility shall maintain medical records which
include clinical, medical, and psychosocial information on
each resident.

1. These records must be:

a. complete;
b. accurately documented;
c. readily accessible; and

d. systematically organized.

2. Facilities shall have written policies and procedures
governing access to, duplication of, and dissemination of
information from the resident's personal and medical
records.

B. Availability of Records

1. The facility shall make necessary records available
to appropriate state and federal personnel at reasonable
times. Records shall include but shall not be limited to the
following:
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a. personal property and financial records; and

b. all medical records

NOTE: This includes records of all treatments, drugs, and
services for which vendor payments have been made, or which
are to be made, under the Medical Assistance Program. This
includes the authority for and the date of administration of
such treatment, drugs, or services. The facility shall provide
sufficient documentation to enable DHH to verify that each
charge is due and proper prior to payment.

c. All other records which DHH finds necessary to
determine a facility's compliance with any federal or state
law, rule, or regulation promulgated by the Department of
Health and Human Services (DHHS) or by DHH.

2. Overall supervisory responsibility for the resident
record service is assigned to a responsible employee of the
facility. If the resident record supervisor is not a qualified
medical record practitioner, this person functions with
consultation from a person so qualified minimum
consultation time shall not be less than one hour per quarter.

C. Availability of Medical Records to Facility Staff. The
facility shall ensure that medical records are available to
licensed staff directly involved with the resident's care.

D. Confidentiality. Facilities shall ensure confidential
treatment of personal and medical records, including
information contained in automatic data banks. The written
consent of the resident or his/her legal representative shall be
required for the release of information to any persons not
otherwise authorized under law to receive it.

E. Protection of Records. The facility shall protect
records against loss, damage, destruction, and unauthorized
use.

F. Retention of Records. The facility shall retain records
for:

1. in the case of minors, three years after they become
18 years of age; and

2. six years after the date of discharge.

G. Components of Medical Records. Each medical
record shall consist of the active medical chart and the
facility medical files or folders.

1. Active Medical Charts

a. The active medical charts shall contain the
following information:

i. three to six months of current pertinent
information relating to the active ongoing medical care;

ii.  physician certification of each medical
assistance admission;

iii.  physician recertification that the resident
required the services of the facility;

iv.  certification that each plan of care has been
periodically reviewed and revised; and

v.  if the facility is aware that an resident has been
interdicted, a statement to this effect shall be noted in a
conspicuous place in the active medical chart.

2. Medical Files. As the active chart becomes bulky,
the outdated information shall be removed and filed in the
facility's medical files or folders.

H. Contents of Medical Records. An organized active
record system shall be maintained for each resident. It shall
include the following identifying information:

1. full name;

2. home address, including street address, city, parish,
and state;

3. social security number;

medical identification number;
medicare claim number, if applicable;
marital status;

date of birth;

SEX;

© © N o g &

religious preference;
10. birthplace;

11. father's name;

12. mother's maiden name;

13. name, address, and telephone number of referral
agency or hospital;

14. personal attending physician and alternate, if
possible;

15. choices of other service providers;

16. name and address of next of kin or other legal
representative or sponsor;

17. admitting diagnosis;

18. current diagnosis, including primary and secondary
DSM Il diagnosis, if applicable;

19. date of death;

20. cause of death;

21. diagnosis at death;

22. copy of death certificate;

23. disposition of body;

24. name of funeral home, if appropriate; and
25. any other useful identifying information.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).
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810137. Ancillary Services.
A. Dental Services

1. The facility shall assist residents in obtaining
routine and 24 hour emergency dental care to meet needs of
each resident.

2. Routine dental services are defined as including
dentures, relines and repairs to dentures, and some oral
surgeries. Medicaid residents may be charged for dental
services which are not covered services, i.e., extraction,
fillings, etc. For residents who are unable to pay for needed
dental services, the facility should attempt to find alternative
funding sources or alternative service delivery systems.

3. The facility shall, if necessary, assist the resident in
making appointments and arranging for transportation to and
from the dentist office.

4. The facility is responsible for promptly referring
residents with lost or damaged dentures to a dentist who
participates in the Medicaid Program.

5. The Medicaid participating dentist should be
contacted to give specific information as to what dental
services are Medicaid-covered services, when prior approval
is necessary, and what dental procedures are not
reimbursable by Medicaid.

B. Radiology and Other Diagnostic Services

1. The facility shall arrange for the provision of
radiology and other diagnostic services to meet the needs of
its residents. The facility is responsible for the quality and
timeliness of the services and shall:

a. arrange for the provisions of radiology and other
diagnostic services only when ordered by the attending
physician;

b. promptly notify the attending physician of the
findings;

c. assist resident in making transportation
arrangements to and from the source of service as needed;

d. file in the resident's clinical record signed and
dated reports of X-ray and other diagnostic services.

2. If the facility provides its own diagnostic services,
the services shall meet the applicable conditions of
participation of hospitals contained in 42 CFR 482.26.

3. If the facility does not provide diagnostic services,
it shall have an agreement to obtain these services from a
provider or supplier that is approved to provide these
services under the Medicare/Medicaid Program.

C. Laboratory Services.

1. The facility must arrange for the provision of
clinical laboratory services to meet the needs of the
residents. The facility is responsible for the quality and
timeliness of the services and shall:

a. provide or obtain laboratory services only when
ordered by the attending physicians;
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b. promptly notify the attending physician of the
findings; and

c. Assist resident in making transportation
arrangements to and from the services as needed.

2. A facility performing any laboratory service or test
must have appealed to HCFA or received a certificate of
waiver or a certificate of registration.

3. An application for a certificate of waiver may be
needed if the facility performs only the following tasks on
the waiver list:

a. dipstick or table reagent urinalysis;

b. fecal occult blood;

c. erythrocyte sedimentation rate;

d. hemoglobin;

e. blood glucose by glucose monitoring

f. devices cleared by FOA specifically for home

use;
g. spun micro hematocrit;
ovulation test; and
i. pregnancy test.

4. Appropriate staff shall file in the residents' clinical
record signed and dated reports of clinical laboratory
services.

5. If the facility provides its own laboratory services,
the services shall meet the applicable conditions for
coverage of services furnished by independent laboratories.

6. If the facility provides blood bank and transfusion
services it shall meet the applicable conditions for
independent laboratories and hospital laboratories and
hospital laboratories at 42 CFR 482.27.

7. If the facility laboratory chooses to refer specimens
for testing to another laboratory, the referral laboratory shall
be approved for participation in the Medicare Program either
as a hospital or an independent laboratory.

8. If the facility does not provide laboratory services
on site, it shall have an agreement to obtain these services
from a laboratory that is approved for participation in the
Medicare Program either as a hospital or as an independent
laboratory.

D. Specialized Rehabilitative Services

1. A facility must provide or obtain rehabilitation
services such as physical therapy, occupational therapy, and
speech therapy to every resident when the physician deems it
necessary.

2. Specialized rehabilitative services are considered a
facility service and are, thus, included within the scope of
facility services. They must be provided to residents who
need them even when the services are not specifically
enumerated in the State Plan. No fee can be charged a
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Medicaid resident for specialized rehabilitative services
because they are covered facility services.

3. If specialized rehabilitation services are required in
the resident's comprehensive plan of care, the facility shall:

a. provide the services;

b. obtain the required services from an outside
resource through contractual arrangement with a person or
agency who is qualified to furnish the required services.

4. Arrangements or agreements pertaining to services
furnished by outside resources shall specify in writing that
the facility assumes responsibility for:

a. obtaining services that meet professional
standards and principles that apply to professionals
providing services in such a facility; and

b. the timeliness of the service.

5. Specialized rehabilitation services shall be provided
under the written order of a physician by qualified
personnel.

E. Non-Emergency for ~ Medical

Appointments

Transportation

1. 1t is the responsibility of the nursing facility to
arrange for or provide its residents with non-emergency
transportation to all necessary medical appointments when
use of an ambulance is not appropriate. This includes
wheelchair bound residents and those residents going to
therapies and hemodialysis. Transportation shall be provided
to the nearest available qualified provider of routine or
specialty care within reasonable proximity to the facility.
Residents can be encouraged to utilize medical providers of
their choice in the community in which the facility is located
when they are in need of transportation services. It is also
acceptable if the facility or legal representative/sponsor
chooses to transport the resident.

2. If non-emergency transportation is required, and it is
medically necessary for the resident to be transported to a
necessary medical appointment by ambulance, the nursing
facility will be responsible for contacting the appropriate
managed care organization (MCO) or fee-for-service (FFS)
transportation representative and submitting the completed
Certification of Ambulance Transportation form to the MCO
or FFS representative prior to the scheduled pick-up time.

F. Attendants During Travel. The facility is required
when medically appropriate, to provide an attendant if the
resident or the responsible party cannot arrange for an
attendant. Under no circumstances shall the facility require
the resident or responsible party to pay for an attendant.
However, if a resident is being admitted to a hospital and
transportation is via ambulance, then an attendant is not
necessary.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996), amended by the
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Department of Health, Bureau of Health Services Financing, LR
47:371 (March 2021).

§10139. Hospice Services.

A. Effective July 1, 1993, a Louisiana nursing facility
(NF) resident who is eligible for both Medicare and
Medicaid can elect the Medicare hospice benefit if the
nursing facility is being or will be reimbursed for the
resident's care by Medicaid.

B. Hospice care focuses on assuring the quality of the
terminal resident's remaining life rather than on trying to
prolong the length of that life. It is a program of palliative
(control of pain and symptoms) and supportive services
which provides physical, psychological, social and spiritual
care for dying persons and families.

C. Hospice Admission Criteria

1. Resident is enrolled in Medicare Part A and is
Medicaid eligible or in applicant status.

2. A prognosis of six months or less confirmed by the
attending physician. The prognosis of the terminal illness
must be in terms of days, weeks, or months.

3. Election of the hospice benefit must be made by the
competent resident or family member in the order described
by Louisiana law for the non-competent resident.

4. Care goal must be palliative and not curative.

5. Resident shall be under the care of an attending
physician who consents to the Hospice admission and who
will continue to assume responsibility for medical care.

6. The resident lives in a nursing facility within the
Hospice service area.

7. Final determination of medical eligibility for
admission to hospice is made by the Health Standards
Section of the Bureau of Health Services Financing.

D. Provider Responsibilities. The nursing facility and the
hospice shall have a contractual agreement outlining the
specific responsibilities of each entity which shall include
but is not limited to:

1. eligible residents;
services to be furnished by the Hospice;
services to be furnished by the nursing facility;

cooperation in professional management;

2

3

4

5. financial responsibility;
6. provider of first choice;

7. public relations;

8. compliance with government regulations;
9. terms of agreement; and

10. indemnification and limit of liability.

E. This agreement shall commence as of the date
appearing and continue until terminated by either party by
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giving 30 days written notice to the other party. This
agreement may be amended by mutual agreement of the NF
and Hospice.

F.  The NF and Hospice shall continue to meet all federal
regulations for certification and state requirements for
licensure.

G. The resident who is receiving Hospice in the NF will
be subject to surveys for both the Long Term Care and
Hospice programs.

H. Medicaid Reimbursement. When a dually eligible
resident elects the Medicare hospice benefit and the hospice
and the nursing facility have a written agreement under
which the hospice is responsible for the professional
management of the resident's hospice care and the NF agrees
to provide room and board to the resident, the Medical
Assistance Program will pay the hospice an amount equal to
the per diem for NF care. Medicaid payment to the NF is
discontinued when payment to the hospice begins. Discharge
and admission forms (Form 148) are filed by the NF and the
hospice provider effecting the transfer.

1. With respect to the management of a resident's
terminal illness, the NF shall:

a. notify Hospice of changes in the resident's
condition; and

b. make records of care and services to the resident
available to Hospice.

2. The NF may continue to collect the resident's
personal liability income (PLI) to be applied to the Medicaid
per diem.

I.  Admission Review. The following procedures shall be
followed when the Hospice benefit is elected by the dually
eligible resident currently residing in the NF:

1. The NF shall:

a. discontinue billing Medicaid on the date the
hospice is elected and an agreement between NF and
Hospice is signed and effectuated;

b. notify the Health Standards Regional Office and
respective parish office by Form 148 that the resident is
being placed in the Hospice category on effective date; and

c. provide the hospice provider a copy of Form 148
indicating the date of transfer to Hospice.

2. The Hospice is responsible for submitting the
following information to the Health Standards Regional
Office for review:

a. the attending physician's referral confirming
prognosis of less than six months and to approve the hospice
admission;

b. the hospice RN assessment;
c. the plan of care;

d. Form 148 to indicate the effective date of
admission to hospice care, and a copy of Form 148 from the
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NF indicating the date of transfer for those residents who are
already placed in a NF.

3. The following procedures shall be followed when
the Hospice benefit is elected by an individual prior to
admission to the NF:

a. The NF shall submit Form 148, 90-L, and
PASARR-1 to the Health Standards Regional Office for
review.

NOTE: Form 148 will specify the level of care, effective date
of admission and add the notation at the bottom of the
admission section that the resident is entering the hospice at

the same time. Representatives of both the NF and the Hospice
should sign Form 148 at the bottom.

b. The Hospice shall submit the following
information to the Health Standards Regional Office for
review:

i. the attending physician's referral confirming
prognosis of less than six months and to approve the hospice
admission;

ii.  the hospice RN assessment
iii.  the plan of care.

J. Provider of First Choice. The NF retains the right to
decide if it wishes to offer the option of Hospice. If Hospice
is offered, the NF agrees to exert its best efforts to promote
the use of Hospice home care services by directing the
personnel of the NF to refer all terminally ill residents,
subject to the informed consent of the resident and the
approval of the attending physician, to the Hospice. If the
NF chooses not to offer Hospice and a resident wishes to
receive the services, the resident shall be informed that
Hospice is not available in the NF and assist with
arrangements for transfer to another facility that offers the
service if they so choose.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

810141. Mental Health Rehabilitation Services

A. Mental health rehabilitation services are defined as
medically necessary services which can reasonable be
expected to reduce the resident's disability resulting from
mental illness and to restore the individual to his/her best
possible functional level in the community. The services are
provided outside of a mental institution (or distinct part
psychiatric unit) on an as needed basis to assist residents in
coping with the symptoms of their illnesses, minimizing the
disabling effects of mental illness on their capacity for
independent living, and preventing or limiting periods of in-
resident treatment. These services are an optional Medicaid
service authorized under section 440.130(d) of the Code of
Federal Regulations. Residents in nursing facilities shall
have been identified as needing these services through the
pre-admission screening and annual resident review process
(PASARR).
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B. Mental health rehabilitation services must be ordered
by a physician and provided by or under the supervision of a
qualified mental health professional according to a
rehabilitation care plan which includes the comprehensive
mix of services recommended by the physician and the
QMHP.

C. Mental health rehabilitation services consist of the
planning, delivery, and management of mental health
therapeutic services. These services differ from those
provided under the Medicaid Clinic Option by the
location(s) in which they are provided. Mental health
rehabilitation services are not restricted to a community
mental health clinic or an in-resident setting. They may be
provided in community settings or in any facility which does
not provide mental health services as part of its program.
They differ from case management services for the
chronically mentally ill which involve arranging access to
and coordinating a wide range of services of which mental
health rehabilitation is only a party.

D. Mental Health Definitions

1. Specialized Services for Mental IlIness. Specialized
services for the treatment of mental illness are those services
for people with mental illness whose needs are such that
continuous supervision, treatment, and training by qualified
mental health personnel (QMHP's) is necessary, and/or for
persons who are experiencing an acute episode of serious
mental illness. These services are beyond the scope of
services provided by the nursing facility, and require high
degree of intensity. These services, combined with the
services provided by the nursing facility, result in the
continuous and aggressive implementation of a plan of care.

2. The following are specialized services as described
above:

a. Mental Health Rehabilitation Management—
Services provided according to a care plan developed by a
licensed professional who is a QMHP, in conjunction with a
physician.

b. Psychiatric, psychosocial, psychological and
other evaluations or assessments—Discipline: Specific
information gathered and integrated for diagnosis,
establishment of specific treatment goals, analysis of
programs, and/or updating the care plan and goals,
evaluating and ordering medications. This may include
development and implementation of a behavior program on
an intensive basis.

c. Individual, group, and/or family therapy—Face-
to-face structured, time-limited, and verbal interactions
between counselors or therapists and person(s) receiving the
service.

d. Psychosocial skills training—Services specified
in the individual's plan of care to be provided by a QMHP or
paraprofessionals under the supervision of a QMHP, with
focus on the remediation of mental and functional
disabilities through skills training and/or supportive
interventions.
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e. Training in ADL's—Activities which enhance or
develop the resident's basic daily living skills.

f.  In-resident psychiatric services—Highly
restricted, intensive and supervised services in a hospital
setting reserved for extreme situations for individuals
exhibiting an exacerbation of an acute disturbance or
difficult ongoing problems.

3. Medication management is not a billable service for
a nursing facility resident.

E. Services of a Lesser Intensity for Mental Iliness.
Services may be provided at a lesser intensity and frequency
and level of aggressiveness for the treatment of mentally ill
persons who are in need of some types of services for their
condition. These services are within the scope of services
which are provided or arranged by the nursing facility. They
are intended to help nursing facility residents with a
diagnosis of mental illness to achieve the highest possible
level of mental and psychosocial well being.

1. The following are examples of services of a lesser
intensity:

a. medical management, including medication
management (provided by the nursing facility), as specified
in the resident's plan of care: Services designed for the
individual, taking into account the resident's total needs and
problems, including prescribing, administering, and
monitoring all medications;

b. counseling regarding adjustment to the nursing
facility, interpersonal relations, and family involvement
(provided by the nursing facility): Short term counseling
designed to assist the resident in his adjustment to the
facility;

c. training and support to maintain functional level
(provided by the nursing facility) as specified in the
resident's plan of care: Activities tailored to the individual's
physical, emotional, and social needs, including ADL's,
independent living skills, and communication skills, which
may include coordination with primary therapist(s), follow
through, and support of a behavior program;

d. social services support (provided by the nursing
facility): Activities and/or services tailored to the individual's
social needs, in consideration of the total medical needs such
as transportation, referrals to other agencies or community
programs, or assistance in obtaining medical appliances and
devices;

e. age and functional level activity program
(provided by the nursing facility) as specified in the
resident's plan of care: Activities designed individually to
address the needs of the resident, such as structured work
and leisure activities.

F. Mental Health Rehabilitation Option in Nursing
Facilities. Criteria for participation in program:

1. resident shall be an adult with chronic mental
illness. The program is not for persons who are newly
diagnosed with a mental illness;
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2. the attending physician shall order the assessment
and sign off on the plan of care when developed by the
agency which will be providing services;

a. documentation to be maintained by the facility:

i. the rehabilitation agency will obtain consent
from the resident to gain access to information in the facility
medical record;

ii. a BCSW will do a psychosocial evaluation in
order to develop a plan of care;

iii. the plan of care will be developed and
incorporated into the medical record. This process should
include the resident, residents legal representative or
sponsor, and facility staff;

iv.  the plan of care should be updated every 90
days;

v. there should be documentation of symptoms
and progress or lack of progress toward goals.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

Subchapter E. Reserved
Subchapter F. Vendor Payments

810147. General Provisions

A. Residents
(Medicaid) Only

1. The BHSF Medicaid Program shall determine the
resident's applicable income (liability when computing
facility vendor payments. Vendor payments are subject to the
following conditions.

Receiving Care Under Title XIX

a. Vendor payments shall begin with the first day
the resident is determined categorically and medically
eligible or the date of admission, if later.

b. Vendor payments shall be made as determined by
the facility per diem rate less the resident's per diem
applicable income for the number of eligible days.

c. Ifaresident transfers from one facility to another,
the vendor payments to each facility is the facility's per diem
rate for the number of days in the facility, less the resident's
per diem applicable income for the total number of days in
each facility.

2. Retroactive Payment. When individuals enter a
facility before their Medicaid eligibility has been
established, payment for facility services is made retroactive
to the first date of eligibility after admission.

3. Resident Personal Care Income. The facility shall
not require that any part of a resident's personal care income
be paid as a part of the facility's fee. Personal care income is
an amount set aside from a resident's available income to be
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used for personal needs. The amount is determined by the
Department of Health and Hospitals.

a. The facility shall not permit tips for services
rendered by facility employees.

B. Residents Receiving Care Under Title XVIII
(Medicare). Resident income shall not be considered in
determining vendor payments for a period of up to 100 days
provided he/she remains eligible for Title XVII-A
(Medicare). This also includes the period for which
coinsurance is being paid by the Medicaid Program.

C. Timely Filing For Reimbursements. Vendor payments
cannot be made when more than 12 months have elapsed
between the month of initial service and submittal of a claim
for these services. Payment of claims more than 12 months
old require the approval of the Bureau of Health Services
Financing Program Operations Section.

D. Temporary Absence of the Resident; No Evacuation.
Payment procedures for periods of temporary absnce are
subject to the following conditions.

1. The facility keeps a bed available for the resident's
return and provides notification in accordance with the Bed
Reservation Policy requirements in the chapter entitled
Transfer and Discharge Procedures.

2. The absence is for one of the following reasons:

a. hospitalization for an acute condition including
psychiatric stays, which does not exceed 5 days per
hospitalization;

b. home leave.

NOTE: Payment cannot be mad for hospital leave days while
a resident is receiving swing bed SNF services.

3. When the hospital has determined that discharge is
appropriate for a resident who had been admitted to the
hospital from a nursing facility, the nursing facility shall
readmit this resident on the date the physician writes the
discharge regardless of the hour of the day or the day of the
week. This includes holidays and weeks.

4. Payment will not be made to the nursing facility for
hospital leave days beyond the date of the physician's date of
discharge from the hospital.

5. Home leave (leave of absence), is defined as a visit
with relatives or friends which does not exceed 9 days per
calendar year. Institutionalization is not broken if the
absence does not exceed 14 days and if the facility has not
discharged the resident.

NOTE: Elopements (unauthorized absences under the plan of
care) count against allowable home leave days.

6. The period of absence shall be determined by
counting the first day of absence as the day the resident
leaves the facility.

7. Only a period of 24 continuous hours or mroe shall
be considered an absence. Likewise, a temporary leave of
absence for hospitalization or home visit is broken only if
the resident returns to the facility for 24 hours or longer.
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8. Upon admission, a resident must remain in the
facility at least 24 hours in order for the facility to submit a
payment claim for a day of service or reserve a bed.

EXAMPLE: A resident admitted to a nursing facility in the

morning and transferred to the hospital that afternoon would
not be eligible for any vendor payment for facility services.

9. If a resident transfers from one facility to another,
the unused home leave days for that calendar year also
transfer. No additional leave days are allocated.

10. The facility shall promptly notify the
Parish/Regional BHSF Office of absences beyond the
applicable, 14, 5, or 4 day limitations.

E. Temporary Absence Due To Evacuation. When local
conditions require evacuation of residents in nursing
facilities, the following payment procedures apply.

1. When the resident is evacuated for less than twenty
four (24) hours, the monthly vendor payment to the facility
is not interrupted.

2. When the staff is sent with the resident(s) to the
evacuation site, the monthly vendor payment to the facility
is not interrupted.

3. When the resident is evacuated to family or friend's
home, at the facility's request, the facility shall not submit a
claim for a day of service or leave day, and patient liability
shall not be collected.

4. When the resident goes home at the family's request
or on their own initiative, a leave day shall be charged.

5. When the resident is admitted to the hospital for the
purpose of evacuation of the nursing facility, Medicaid
payment shall not be made for the hospital charges.

F. Resident Deposits. A facility shall neither require nor
accept an advance deposit from a resident whose Medicaid
eligibility has been established.

EXCEPTION: A facility may require an advance deposit for

the current month only on the part of the total payment which
is the resident's liability.

1. If advance deposits or payments are required from
residents or residents legal representative or sponsor upon
admission when Medicaid eligibility has not been
established, then such a deposit shall be refunded or credited
to the person upon receipt of vendor payment.

2. Credit on the facility's books in lieu of a refund to
the resident or resident's legal representative or sponsor is
acceptable within the following limitations:

a. Such credit shall not exceed an amount equal to
the resident's liability for 60 days following the date the
resident was determined eligible for Medicaid.

b. Any deposit exceeding such an amount shall be
refunded within five working days to the resident or
resident's legal representative or sponsor.

G. Refunds to Bureau of Health Services Financing
Medicaid Program
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1. A Non-Participating Facility. Vendor payments
made for the services performed while a facility is in a non-
participating status shall be refunded to the Department of
Health and Hospitals, Office of Management and Finance.
The refund shall be made payable to the Bureau of Health
Services Financing Medicaid Program.

2. A Participating Facility. A currently participating
Medicaid facility shall correct billing or payment errors by
the use of appropriate Adjustment/\Void or Resident Liability
(PLI) adjustment form.

H. Refunds to Residents. Advance payments for a
resident's liability (applicable income) shall be refunded
promptly if he/she leaves the facility before the end of the
month. The facility shall adhere to the following procedures
for the refunds.

1. The proportionate amount for the remaining days of
the month shall be refunded to the resident or the resident's
legal representative or sponsor no later than the end of the
month following discharge. If the resident has not yet been
certified, then the procedures spelled out in Refunds to
Residents, paragraph one, shall apply.

2. No penalty shall be charged to the resident or
resident's legal representative or sponsor even if the
circumstances surrounding the discharge occurred as
follows:

a. without prior notice;
b. within the initial month; and

c. within some other "minimum stay"
established by the facility.

period

3. Proof of refund of the unused portion of the
applicable income shall be furnished to the BHSF Medicaid
Program upon request.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

810149. Services and Supplies

A. Regulations pertaining to this subsection are
incorporated under the state plan for the Medicaid program
and included in the Medicaid Eligibility Manual (MEM).

B. Services and Supplies Included. The nursing facility
shall be responsible for providing the following services,
supplies, and equipment to Medicaid residents:

1. room, board, and therapeutic diets; and

2. food supplements or food replacements, including
at least one brand of each type (i.e., regular, high fiber,
diabetic, high nitrogen).

NOTE: This does not include enteral/parenteral nutrients,
accessories and/or supplies.

3. General services as listed below:

a. professional nursing services;
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b. an activities program with daily supervision of
such activities;

c. medically-related social services; and

d. other services provided by required staff in
accordance with the plan of care.

4. Personal Care Need. The facility shall provide
personal hygiene items and services when needed by
residents to include:

a. hair hygiene supplies;
b. comb;

c. brush;

d. bath soap;

e. disinfecting soaps or specialized cleansing agents
when indicated to treat special skin problems or to fight
infection;

f. razors;

g. shaving cream;

h. toothbrush;

i. toothpaste;

j-  denture adhesive;
k. denture cleaner;

I. dental floss;

m. moisturizing lotion;
n. tissues;

0. cotton balls;

cotton swabs;
deodorant;

r.  incontinence supplies;

s.  sanitary napkins and related supplies;

—

towels;

washcloths;

<

hospital gowns;

Y
w. hair and nail hygiene services;
X. bathing;

y

basic personal laundry;

Z. incontinence care.

NOTE: Special hair cuts, permanent waves, and other such
services, which are provided by a licensed barber or beautician
at the request of the resident shall be paid directly by residents
from their personal funds, or by their legal representative or
sponsors, unless provided as a free service by the facility.

5. Drugs

a. Over the counter drugs are part of pharmaceutical
services that the nursing facility is responsible for providing
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when it is specified in the resident's plan of care. If the
prescribing physician does not specify a particular brand in
the written order, a generic equivalent is acceptable. If the
physician specified a particular brand, the nursing facility
would have to incur the cost of providing that drug. If the
physician does not specify a particular brand, but the
resident insists on receiving a particular brand, the nursing
facility is not required to provide the requested drug.
However, if the facility honors the resident's request, it may,
after giving appropriate notice, make a charge to the
resident's funds for the difference between the cost of the
requested item and the cost of the generic.

b. Presceiption drugs prescribed by the attending
physician shall be filled by the Pharmacy. Reimbursement
shall be made as follows.

i.  The pharmacy shall submit claims to the state
Medicaid program for drugs covered under the program.

ii. The resident is financially responsible for
prescription drugs not covered under the Medicaid program.
The limit of the liability is from the resident's resources. A
legal representative or sponsor cannot legally be held
personally liable for the resident's debt; such person can only
be required to pay the resident's debts from the resident's
funds. Prior to charging a resident, for a medication, the
prescribing physician should be notified that it is not covered
by the Medicaid program and asked if an equivalent
alternative that is covered can be prescribed. A resident
should not be denied a needed medication simply because of
inability to pay.

6. Wheelchairs

a. Standard Wheelchair. Standard wheelchairs shall
be provided in adequate numbers to meet the temporary
mobility or general transporation needs of residents.

b. Customized Wheelchairs. Customized
wheelchairs may be obtained for Medicaid recipients with
prior authorization through the DME program of Medicaid.
If this is not an option for the resident, the nursing facility
shall attempt to arrange for the provision of customized
wheelchairs as needed through family, community resources,
etc. Customized wheelchairs purchased by the nursing
facility shall be allowable in the cost report. Repairs to a
wheelchair owned by a resident are not the responsibility of
the facility. For residents who are unable to pay for such
repairs, the facility shall assist them in finding alternative
funding sources.

7. Other. The facility shall also provide an adequate
number of the following items:

standard, adjustable walkers;

a
b. crutches;

c. over-bed tables;

d. bedside commodes;
e. lifts;

f.  restraints;
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g. sheepskins or similar decubitus prevention and
treatment devices;

h. mechanical supports such as Posey vest-type;

i. suction machines for general use (DME Program
will purchase, with prior approval, suction machines and
other related equipment for those residents meeting the
DME program need requirements);

j-  glucometers and diabetic supplies;
k. blood pressure cuffs;
I. stethoscopes;

m. other such items which are generally a part of
nursing facility treatment.

NOTE: A facility is not required to provide clothing except in
emergency situations. If provided, it shall be of reasonable fit.

C. Medical Supplies. The facility shall provide the
following apparatus:

1. all types of syringes and needles;
2. |-V set-ups;

3. tubing and bags of all kinds except those provided
through other funding sources;

4, gauze;
5. bandages;

6. thin film wound dressings (Tegraderm, Duoderm,
and similar products); and

7. non-adhering dressings (Telfa or similar products).

D. Incontinent Care and Supplies. The facility must
provide incontinent supplies as needed to meet the needs of
residents. The cost shall not be passed on to the resident or
resident's legal representative or sponsor as it is included in
the reimbursement rate. Neither shall such items be billed to
other payment sources when reimbursement is being made
by Medicaid through the rate as this constitutes a duplication
of billing. If, however, the family or resident elects to
purchase supplies other than what is provided by the facility,
the facility is not obligated to pay for such supplies.

E. Catheters. The facility shall provide all supplies
needed to perform intermittent catheterization.

EXCEPTION: Facilities are not required to provide supplies
used for inserting indwelling catheters. These indwelling
catheters and catheter trays may be purchased through the
Medicaid Pharmacy Program or through Medicare if the
resident is eligible for Medicare Part B.

F. Laundry. The facility shall provide laundry services,
including personal laundry, for residents.

EXCEPTION: Dry cleaning and/or laundering of hand-
washable garments is not a provision of this service.

G.  Oxygen. The facility shall provide oxygen for use on
a temporary or emergency basis. The facility shall also be
responsible for arranging for oxygen required on a long term
basis. With prior approval and when the resident's condition
requires, based on specific criteria of blood gases at room
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air, the Medicaid program will purchase or rent an oxygen
concentrator.

H. Services and Supplies Excluded. Listed below are
general categories and examples of items and services that
the facility may charge to residents if they are requested:

1. telephone;
2. television/radio for personal use;

3. personal comfort items, including
materials, notions and novelties, and confections;

smoking

4. cosmetic and grooming items and services in excess
of those for which payment is made under Medicaid or
Medicare;

5. personal clothing;

6. personal reading matter;

7. gifts purchased on behalf of a resident;
8. flowers and plants;
9

. hon-covered special care services such as privately
hired nurses or aides;

10. private room, except when therapeutically required
(for example, isolation for infection control); and

11. specially prepared food requested instead of the
food generally prepared by the facility.

I.  Requests For Items and Services

1. The facility shall not charge a resident (or his or her
representative) for any item or service not requested by the
resident.

2. The facility shall not require a resident (or his or
her representative) to request any item or service as a
condition of admission or continued stay.

3. The facility shall inform the resident (or his or her
representative) requesting an item or service for which a
charge will be made, that there will be a charge for the item
or service and what the charge will be.

4. A facility's general accommodations are rooms
shared by two or more residents. Private rooms are not
included in the vendor payments.

J. Ventilator Equipment

1. The Louisiana Medicaid Program will cover
ventilator equipment required by dually eligible Medicare
and Medicaid recipients in nursing facilities as this is not a
covered service under Medicare. Medicaid cannot provide
this equipment to individuals in a skilled nursing facility
until after 20 days have elapsed from the nursing facility
admit date.

2. Department of Health and Hospitals encourages the
nursing facility staff to work with families in returning life-
saving equipment (such as ventilators) to the nursing facility
for use by other Medicaid residents.
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K. Multiple Billing and Arrangements For Services Not
Included in The Vendor Payment. The facility shall not bill
the resident or responsible party for services or supplies
included in the vendor payment.

1. All Medicaid benefits available must be utilized
before residents or responsible parties can be charged for
services in the facility. This includes payment for reserving
beds.

a. The nursing facility may bill residents or their
responsible parties for reserving beds after the Medicaid
Program limits at the Medicaid rate are exceeded.

b. Facilities shall not impose policies regarding bed
reservations which are more restrictive than BHSF
regulations.

L. Oxygen Concentrator. The facility may request
authorization for payment of an oxygen concentrator from
the Durable Medical Equipment Program.

1. The medical criteria used to determine need follows
the same requirements established by Medicare.

2. The medical criteria used is available in written
form from the Health Standard Regional Office upon
request.

NOTE: Items purchased through the Medicaid Durable
Medical Equipment (DME) Program shall not be included in
the facility's cost report.

M. Colostomy Bags and Colostomy Equipment. These
items may be purchased with prior authorization from the
Medicaid Program or through Medicare if the patient is
eligible for Medicare Part B.

N. Payor of Last Resort. Medicaid is the payor of last
resort. Charges shall not be made to the Medicaid Program
for any benefits for which the resident is eligible under Title
XVIII (Medicare) or other third party insurance coverage.

O. Sitters. A facility shall neither expect nor require a
resident to have a sitter. The use of sitters shall be entirely at
the discretion of the resident or his legal representative or
sponsor. Family members may also elect to use sitters unless
the resident or his/her legal representative or sponsor
expresses a contrary intent.

1. The facility shall not be responsible for paying the
sitter.

2. Asitter shall be expected to abide by the facility's
rules and regulations, including health standards and
professional ethics. The facility shall provide written notice
of violations to the resident, his/her legal representative or
sponsor any family member who hired the sitter and to the
BHSF-HSS Regional Office.

3. Prescence of a sitter does not absolve the facility of
its full responsibility for the resident's care.

4. Office of Secretary to furnish the Bureau of Health
Services Financing-Health Standards Section with an initial
cost report from the date of purchase or lease to the new
fiscal year end selected by the new legal entity. Thereafter,
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the facility shall file a cost report annually on the purchaser's
designated year end.

P. Cost Report. Facilities shall be required to submit cost
reports within 90 days from their fiscal year end. A separate
report must be completed and submitted for all related: a)
home office, b) central office and/or, ¢) management
company costs included in the nursing home cost report.
Facilities may select any annual period of cost reporting
purposes. However, once a facility has made a selection and
reported accordingly, the cost report is to be submitted on
the same due date unless a change in the reporting period is
approved by the BHSF.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10151. Cost Reports

A. Initial Cost Report. The initial cost report submitted
by all providers of Long Term Care services under the
Medicaid Program shall be based on the most recent fiscal
year end.

1. An exception to the initial cost report requirement
may be recognized on an individual basis upon request by
the provider prior to the due date. If an exception is allowed,
the provider shall attach to the cost report a statement fully
describing the nature of the exception for which written
permission was requested and granted.

2. For the initial reporting period only, the provider
may allocate costs to the various cost centers on a reasonable
basis if the required departmental cost breakdown is not
available.

B. Subsequent Cost Reports. Subsequent cost reports
shall be submitted annually by each provider within 90 days
of the close of its normal fiscal year end.

C. Changes of Ownership. In the event of a change in
ownership of the facility, the old entity operating the facility
shall be required to submit a final cost report from the date
of its last fiscal year end to the date of sale or lease.

1. If the new legal entity continues the operations of
the facility as a provider of Medicaid services, the new legal
entity shall be required to furnish the BHSF-HSS with an
initial cost report from the date of purchase or lease to the
new fiscal year end selected by the new legal entity.

EXAMPLE: Ms. New purchased Facility A from Mr. Old on
September 1, 1985. Facility A's fiscal year end prior to the
sale was December 31. Mr. Old is required to file a cost report
for the period January 1, 1985 through August 31, 1985. If
Ms. New decides to change Facility A's fiscal year end to June
30, her first report shall be due for the 10 month period ending
June 30, 1986 and annually thereafter.

a. Furthermore, when a facility changes ownership
on or after October 1, 1985, the Consolidated Omnibus
Budget Reconciliation Act limits evaluation of facility assets
to the acquisition costs of the previous owner increased by
50 percent of the Consumer Price Index or 50 percent of
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Nursing Facility Construction Cost Index, whichever is
lowver.

b. In auditing cost reports, DHH will apply this
HIM-15 regulation in determining actual cost applicable to
sales.

c. If full disclosure of the facts has not been made
to the Department of Health and Hospitals and the
Department of Health and Hospitals approves a transaction,
such approval is qualified on the basis of the facts presented.
Any questions concerning a relatedness situation should be
directed in writing to Bureau of Health Services Financing.

2. New Facilities

a. A new facility is defined as a newly constructed
facility, a facility not currently participating in the Medicaid
program or a Medicaid program facility which has been
certified for a higher level of care.

b. Anew facility may select an initial cost reporting
period of at least one month but not to exceed 13 months.

c. Thereafter, the cost reports shall be submitted as
in subsequent cost reports described above.

EXAMPLE: A new facility began Medicaid participation on
September 15, 1985. The owner wishes to adopt a reporting
period ending September 30. The owner must file a report for
the period September 15, 1985 to September 30, 1986. He/She
cannot file a report for the 15-day period ending September
30, 1985.

NOTE: Facilities purchased as ongoing concerns are not
considered new facilities for Medicaid purposes.

3. Final Cost Reports. When a provider ceases to
participate in the Medicaid Program, he/she must file a cost
report covering a period up to the effective date the facility
ceases to participate in the program. Depending upon the
circumstances involved in the preparation of the provider's
final cost report, the provider may file for a period not less
than one month and not more than 13 months.

4. Due Date Extensions. If the facility experiences
unavoidable difficulties in preparing its cost report by the
prescribed due date, one 30 day extension may be permitted
upon written request to the Bureau of Health Services
Financing Medicaid Program prior to the due date.
Extensions beyond the 30 day time limit may be approved
for situations beyond the facility's control. An extension of
the cost report due date cannot be granted when the provider
agreement is terminated or a change in ownership occurs.

5. Basis of Accounting.

a. All cost report information shall be submitted in
accordance with generally accepted accounting principles
(GAAP) as well as state and federal regulations. The accrual
method of accounting is the only acceptable method for
private providers. State institutions shall be allowed to
submit data on the cash basis.

b. General ledger accounts should follow the Chart
of Accounts previously provided each participating facility.
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8. Related Party Transactions. Chapter 10 of HIM-15
explains the treatment of cost(s) applicable to services,
facilities, and supplies provided to the facility by
organizations related by common ownership or control. The
Medicaid Cost Report can only include the actual cost(s) to
the related organization for those services, facilities, and
supplies. The cost(s) must not exceed the price of
comparable services, facilities, or supplies that could be
purchased elsewhere.

9. Cost Report Form. The cost report form shall be
used by all private providers of nursing facility services.
State institutions shall use the same form with additional
information for covered ancillary services. All providers
shall determine allowable costs utilizing the Standards for
Payment Manual and the Medicare Provider Reimbursement
Manual (HIM-15) instructions provided with the cost report
form.

10. Financial Records. All providers who elect to
participate in the Medicaid Program shall maintain all
financial and statistical information necessary to substantiate
cost data for three years following submission of the cost
report or until all audit exceptions are resolved, whichever
period is longer. All providers are required to make these
records available upon demand to representatives of the state
or federal health agencies or their contractual
representatives.

11. Allowable Costs

a. Allowable costs for reimbursement to Long Term
Care Facilities providing services under Medicaid shall
follow the general provisions outlined in the HIM-15.

b. For costs to be allowable, they must be
reasonable and related to resident care. The reasonableness
of all allowable costs shall be assessed by the BHSF with
input from the Audit Contractor, industry representatives,
and other interested parties.

c. Allowable cost limits are listed below. More
comprehensive explanations of these allowable costs are
included in the HIM-15.

12. Salaries. Allowable costs for salaries for
Administrator, Assistant Administrator, and other facility
managers are limited to the maximum set by the state based
on the audit contractors review of cost reports statewide,
regardless of the size of the nursing facility.

13. Related Travel Expenses. Reasonable travel
expenses are allowable only as related to administration of
the facility and resident care.

14. Insurance. Insurance rates are allowable for
ordinary and necessary coverage and shall be limited to a
reasonable price in addition to any interim increases initiated
by the insurance company.

15. Interest. Necessary and proper interest on both
current and capital indebtedness is allowable and shall be
limited to that which can be specifically related to the
purchase of an asset or is necessary for the operation of the
facility.
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16. Motor Vehicles. Depreciation and interest expenses
are allowable for certain types of motor vehicles if limited to
the statewide average list price published at the beginning of
each fiscal year by the Bureau of Health Services Financing.
This list includes a new standard size auto or van
depreciated over 36 months at the prevailing new auto
interest rate charged by lending institutions.

a. Lease costs are limited to charges over 36 months
by bank-related leasing companies or actual lease costs,
whichever is less.

b. Vehicle taxes, tags, titles and insurance charges
may be claimed as an allowable cost in the year paid.

c. All use of such vehicles shall be related to patient
care or administration of the facility.

d. The following types of vehicles are specifically
disallowed:

i.  recreational vehicles;
ii.  pickup trucks equipped for camping; and
iii.  airplanes and boats.

17. Rent. Rents paid to unrelated parties in accordance
with HIM-15 are allowable costs. Rental payments between
related parties are not allowable costs. Costs of ownership,
such as depreciation, interest, etc. may be included in the
cost report.

18. Dues. Reasonable dues to one professional trade
association or organization are considered an allowable cost.

19. Management Fees and Central Office Overhead

a. Contracts for management services are allowable
costs. They shall specify exactly what services are covered
by the fee.

b. The charges by a related management firm are
limited to actual cost which shall not exceed what the
service would cost from unrelated management companies.

NOTE: If a facility's management fees/central office
overhead costs are the results of related party transactions, the
provider shall submit a separate cost report for the related

management company/central office. Salaries shall be limited
to Civil Service maximums.

20. Nurse Assistant Training. There shall be a
supplemental cost report for nurse aide training and these
costs shall not be included in the regular cost report.

21. Owner's Compensation. All types of owners'
compensation costs are allowable based on the following
limitations.

a. The position filled by the owner is normal to the
industry.

b. The salary paid to the owner is in line with
employees' salaries for similar positions as shown in the
paragraph entitled Salaries.

c. Facility records document shows that the owner
does perform the service for which he/she is being
compensated.
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22. Depreciation. Only the straight-line method of
depreciation shall be allowed.

NOTE: Depreciation of assets being used by a vendor at the

time he enters the Medicaid program is allowed. This applies

even though such assets be fully or partially depreciated on the
vendor's books. As long as an asset is being used, its useful

life is considered not to have ended. Consequently, the asset is
subject to depreciation based on a revised estimate of the
asset's useful life as determined by the provider and approved

by the Medicaid program.

23. Costs Not Allowable

a. Dues paid to more than one professional trade
association or organization, bad debts, unreasonable costs,
costs not related to resident care, fines and penalties, and
related party costs in excess of actual costs are examples of
unallowable costs.

b. Nursing facilities are not to show any cost
relating to ventilator equipment in their cost reports to
Bureau of Health Services Financing.

c. In cases where nursing service expense at the
various levels of care is not kept separate, the following
formula may be used for allocating these costs:

i. step one, multiply the number of resident days
at each level of care by the weighted factor;

NOTE: The factor represents the number of nursing hours
required per patient day at each level of care.

ii. step two, compute the weighted percentage of
patient days for each level of care;

iii. step three, apply the percentage computed in
step two to the total nursing service expense for the period;

iv.  step four, the result obtained in step three is
carried to the appropriate schedule of the cost report.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

§10153. Audits, Inspections, Reviews

A. General. Facilities shall be subject to audits,
inspections of the quality of care provided, and review of
each applicant/recipient's need for SN-NRTP, SN-TDC, SN-
ID, SN, IC I, or IC 1l services.

B. Audits. All nursing facility providers participating in
the Medicaid Program shall be subject to audit. A sufficient
representative sample of each type of Long Term Care
provider shall be fully audited to ensure the fiscal integrity
of the program and compliance with program regulations
governing reimbursement. Limited scope and exception
audits shall be conducted as needed. The facility shall retain
such records or file as required by the Department of Health
and Hospitals-Bureau of Health Services Financing and shall
have them available for inspection for three years from the
date of service or until all audit exceptions are resolved,
whichever period is longer.
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NOTE: If the department's limited scope audit of the
residents' Personal funds account indicate a material number
of transactions were not sufficiently supported or material
non-compliance, the department shall initiate a full scope audit
of the account. The cost of the full scope audit shall be
withheld from the vendor payments. (Refer to Subchapter L,
Sanctions and Appeal Procedures.)

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

Subchapter G. Levels of Care

810154. Nursing Facility Level of Care Determinations

A. The purpose of the level of care (LOC) determination
is to assure that individuals meet the functional and medical
necessity requirements for admission to and continued stay
in a nursing facility. In addition, the LOC determination
process assists persons with long-term or chronic health care
needs in making informed decisions and selecting options
that meet their needs and reflect their preferences.

B. In order for an individual to meet nursing facility
level of care, functional and medical eligibility must be met
as set forth and determined by the Office of Aging and Adult
Services (OAAS). The functional and medical eligibility
process is frequently referred to as the “nursing facility level
of care determination.”

C. OAAS shall utilize prescribed screening and
assessment tools to gather evaluation data for the purpose of
determining whether an individual has met the nursing
facility level of care requirements as set forth in this
Subchapter.

D. Individuals who are approved by OAAS, or its
designee, as having met nursing facility level of care must
continue to meet medical and functional eligibility criteria
on an ongoing basis.

E. A LOC screening conducted via telephone shall be
superseded by a face-to-face minimum data set (MDS)
assessment, minimum data set for home care (MDS-HC)
assessment, or audit review LOC determination as
determined by OAAS or its designee.

F. If on an audit review or other subsequent face-to-face
LOC assessment, the LOC findings are determined to be
incorrect or it is found that the individual no longer meets
level of care, the audit or subsequent face-to-face LOC
assessment findings will prevail.

G. The department may require applicants to submit
documentation necessary to support the nursing facility level
of care determination.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Division of Long
Term Supports and Services, LR 32:2083 (November 2006),
amended by the Office of Aging and Adult Services, LR 34:1032
(June 2008), amended by the Department of Health and Hospitals,
Bureau of Health Services Financing and the Office of Aging and
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Adult Services, LR 37:341 (January 2011), LR 39:1471 (June
2013).

§10155. Standards for Levels of Care

A. Classifications of care are established to ensure
placement of residents in Long Term Care Facilities with
available and appropriate resources to meet their social
psychological, psychological, and biophysical needs.

B. Classifications of care are established with
consideration of the resident as a person with innate dignity
and worth as a human being.

C. Classifications of care are defined and established so
that a resident's total needs, the complexity of the services
rendered, and the time required to render these services be
assessed in determining placement.

D. Classifications of care are established to prevent
placement of residents in facilities where they would present
a danger to themselves or other residents.

E. Classifications of care are established to maintain
health care so residents achieve a reasonable recovery,
maintain a current level of wellness, or experience minimal
health status deterioration.

F. Facility Submission of Data. Evaluative data for
medical certification for IC I, IC Il, and SNF levels of care
shall be submitted to the appropriate Bureau of Health
Services Financing-Health Standards, Admission Review
Unit. This includes data for the following situations:

1. initial applications and reapplication;

2. applications for residents already in long term care
facilities;

3. transfers of residents from one level to another;

4. transfer of residents between facilities; and

5. applications for residents who are residents in a
mental health facility.

a. All applicants for admission to a nursing facility
must be screened for indications of mental illness or mental
retardation prior to admission to the nursing facility. This is
done by submitting the information requested on Forms 90-L
and PASARR-1.

G.  Nursing Hours Required

1. The facility will staff for any residents on pass
and/or bed hold for hospitalization.

2. Private pay residents must be staffed at the highest
level of care unless the level of care is determined by the
attending physician.

3. The facility shall provide a minimum nurse staffing
pattern and ratio for each level of care as follows.

a. Skilled service shall provide a minimum nurse
staffing pattern over a 24 hour period at a ratio of 2.6 hours
per skilled resident.
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b. Intermediate care services shall provide a
minimum licensed nurse staffing pattern over a 24 hour
period of 2.35 hours per resident medically certified at the
intermediate level.

c. NRTP/Rehabilitation 5.5; NRTP/Complex 4.5.
d. TDC4.b5.
e. Skilled ID 4.0.

4. Intermediate Care I. Intermediate Care | is defined
as follows:

a. This is a medium level of care provided to
Medicaid recipients residing in nursing facilities. The
conditions requiring this level of care are characterized by a
need for monitoring of moderate intensity. Care shall be
provided by qualified facility staff or by ancillary health care
providers under the supervision of a registered nurse or
licensed practical nurse in accordance with physician's
orders. This care shall be available to residents on a 24 hour
a day basis.

b. Intermediate Care | services is determined by the
following:

i.  The resident shall need services in order to
attain and maintain a maximum level of wellness.

ii.  Care usually considered IC Il can become IC |
if there are complicating circumstances.

iii. A resident may have multiple conditions, any
one of which could require only IC Il level of care, but the
sum total of which would indicate the need for IC | level of
care.

NOTE: Examples of IC | Services (not all inclusive):

Administration of oral medications and eye drops;

Special appliance: Urethral catheter care;

Colostomy care;

Surgical dressings;

Care of decubitus ulcers which are not extensive;

Dependence on staff for a majority of personal care needs;

Bed or chair bound;

Frequent periods of agitation requiring physical or chemical restraints;
Combined sensory defects (e.g. blindness, deafness, significant speech
impairment);

Care of limbs in cast, splints, and other appliances;

Post surgical convalescence;

Incontinence of bladder and/or bowel;

Recent history of seizures;

Need for protective restraints;

Use of oxygen occasionally;

Frequent monitoring and recording of vital signs;

Need for physical therapy; and

Uncommunicative or aphasic and unable to express needs adequately.

5. Intermediate Care Il. Intermediate Care Il is defined
as follows:

a. This is a level of care provided to Medicaid
recipients residing in nursing facilities characterized by the
need for monitoring of less intensity than Skilled Nursing or
Intermediate Care I. This care shall be such that it can be
given by facility staff (trained aides and orderlies) who are
monitored by and under the supervision of licensed nurses in
accordance with physician's orders. These residents require
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care by licensed personnel for 12 hours a day during
daylight hours.

NOTE: Examples of IC Il Services (not all inclusive):
Supervision or assistance with personal care needs;
Assistance in eating;

Administration of medication, eye drops,
applications which can be given in a 12 hour period;
Injections given less frequently than daily or for which a
rigid time schedule is not important;

Prophylactic skin care or treatment of minor skin problems
in ambulatory residents;

Protection from hazards;

Mild confusion or withdrawal;

Medications for stable conditions or those requiring
monitoring only once a day; and

Stable blood pressure requiring daily monitoring.

topical

6. Skilled Nursing Facility Within a NF (Distinct Part
SNF Unit). Skilled nursing facilities must provide 24 hour
nursing services. Except where waived, the services of a
registered nurse is required at least eight consecutive hours a
day, seven days a week. The facility must have sufficient
nursing staff to provide nursing and related services to attain
or maintain the highest practicable physical, mental, and
psychosocial well-being of each resident, as determined by
resident assessments and individual plans of care. Nursing
services are not included under "shared services." The
distinct part SNF must demonstrate the capacity to provide
the services, facilities, and supervision required by SNF
requirements of participation.

H. Skilled Nursing Care

1. This is the classification of care provided to
Medicaid recipients residing in nursing facilities. The
conditions requiring this classification of care are
characterized by a need for intensive, frequent, and
comprehensive monitoring by professional staff.

2. This care shall be such that it can only be given by
a registered nurse or licensed practical nurse or under the
supervision and observation of such persons in accordance
with physician's orders.

3. This care shall be available to residents only on a
24 hour a day basis.

4. An individual shall be determined to meet the
requirements for the SNF classification of care in a nursing
facility when the following criteria based on current needs
are met. These criteria are meant to be objective, self-
explanatory, and universally applicable.

a. The individual requires nursing, psychosocial, or
rehabilitation services, i.e., services that must be performed
by or under the supervision of the professional health
personnel; e.g., registered nurse, licensed practical nurse,
physical therapist, occupational therapist, speech pathologist
or audiologist, or a combination thereof.

b. The individual requires such services on a regular
basis (seven days per week). Rehabilitation services must be
at least five days per week.

I.  Services Requiring Supervision of Professional
Personnel. The following services are those which are
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considered to require the supervision of professional
personnel (including but not limited to):

1. intravenous, intramuscular, or subcutaneous

injections;
2. levine tube and gastrostomy feedings;

3. insertion, sterile irrigation and replacement of
catheters as adjunct to active treatment of a urinary tract
disease;

4. application of dressings involving prescription
medications and sterile techniques;

5. nasopharyngeal or tracheostomy aspiration;

6. treatment of decubitus ulcers, of a severity Grade
three or worse, or multiple lesions of a lesser severity;

7. heat treatments (moist) specifically ordered by a
physician as part of active treatment done by physical
therapist;

8. initial phases of a regimen involving administration
of medical gases such as bronchodilator therapy;

9. rehabilitation nursing procedures, including the
related teaching and adaptive aspects of nursing, i.e. bowel
and bladder training;

10. care of a colostomy during the immediate
postoperative period in the presence of associated
complications;

11. observation, assessment, and judgement of
professional personnel in presence of an unstable or complex
medical condition and to assure safety of the resident and/or
other residents in cases of active suicidal or assaultive
behavior; and

12. therapy (at least five times per week):
a. physical therapy;
b. speech therapy; and

c. occupational
another therapy.

therapy (in conjunction with

i.  Documentation must support that skilled
services were actually needed and that these services were
actually provided on a daily basis.

J. Skilled Id Nursing Care For AIDS. These residents
have a clinical diagnosis of Human Immunodeficiency Virus
(H1V) infection and related conditions which require 24 hour
a day skilled nursing care.

1. Facility Responsibilities. The facility shall:

a. aggressively meet the medical needs of a
predominantly young population who have a terminal
illness;

b. provide comprehensive skilled nursing care and
related services for residents who require constant nursing
intervention and monitoring. The staff shall have specialized
training and skills in the care of persons with HIV;,
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c. develop policy to govern the comprehensive
skilled nursing care and related medical or other services
provided. This includes a physician, registered nurse, and
any other staff responsible for the execution of such policies;

d. have an established plan to insure that the health
care of every resident is under the supervision of a licensed
physician interested and experienced in the primary care of
persons with HIV;

e. make provision to have a licensed physician
available to make frequent visits and to furnish necessary
medical care in cases of an emergency;

f. make provisions to have 24 hour access to
services in an acute care hospital;

g. maintain clinical records on all residents and
maintain the confidentiality of such records to the highest
extent possible;

h. provide 24 hour nursing service sufficient to
meet the complex nursing needs with registered nurse
coverage 24 hours per day, seven days per week as the plan
of care indicates;

i. provide appropriate methods and procedures for
dispensing and administering medications and biologicals
which shall also include a protocol for experimental
pharmaceutical use;

j.  provide policy, procedure, and ongoing education
for enhanced universal precautions, be responsible for
keeping policy update on current trends for universal
precautions related to infectious diseases as outlined by the
Center for Disease Control (CDC), and develop specific
policies (Practices and Precautions) for preventing
transmission of infection in the work-place including
employee health issues;

k. provide social services sufficient to meet the
mental, psychosocial, behavioral, and emotional needs of the
resident. These services shall be provided by a social worker
with at least a master level degree from an accredited school
of social work and who is licensed as applicable by the state
of Louisiana, who shall provide a minimum of two hours per
week of services per resident;

I. provide dietary services to meet the complex and
comprehensive nutritional needs of the resident. These
services shall be provided by registered dietician who shall
provide at least one hour per week per resident, but in no
case less than four hours per month;

m. provide a dynamic activity program congruent
with the needs and ages of the resident which includes an
exercise program when indicated to promote and maintain
the residents tolerance level to daily activity levels;

n. provide and/or arrange transportation services to
meet the medical needs of the resident;

0. provide for the resident the opportunity to
participate in the coordination and facilitation in the service
delivery and personal treatment plan;
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p. provide care plan meetings and updates as often
as necessary as necessary by the residents changing
condition;

g. provide for appropriate consultation and services
to meet the needs of the resident including but not limited to:
oncology, infectious diseases, hematology, neurology,
dermatology, gastro-enterology, thoracic, gynecology,
pediatrics, mental health and/or any other specialized
services as indicated;

r. develop respiratory therapy protocols. The
respiratory therapist shall work with other medical staff to
assure compliance. These services shall be provided as often
as necessary by a respiratory therapist either contractually or
full-time employment for no less than eight hours per month;

s. provide physical therapy and other rehabilitative
services as necessary to meet the special needs of the
resident with sensory perception deficit (touch, hearing,
sight, etc.);

t. provide and/or arrange through community
resources for legal and/or pastoral services an needed by the
resident;

u. provide a component of care related to
personality changes and communication problems brought
on as the illness progresses;

v. provide for access to volunteers and community
resources;

w. provide for access to “significant others" to
participate in the emotional support and personal care
services;

X. Provide a minimum daily average of 4.0 actual
nursing hours per resident.

2. Determination of Skilled Nursing Services for Aids.
An individual shall be determined to meet the requirements
for SN-ID HIV classification of care in a Long Term Care
facility when the following criteria, based on current needs
are met. These criteria are meant to be objective, self-
explanatory, and universally applicable.

3. Payment or reimbursement is not made just because
of a diagnosis of AIDS or being HIV+. The payment is
intended to be reimbursement for the additional expenses of
administering IV therapy and the additional RN hours
required to provide this type of therapy in the nursing
facility.

a. Enhanced level of universal precautions based on
resident needs (blood and body fluid precautions)

b. Continuous ongoing education regarding disease
process, infection control, medication, side effects, etc.

4. These services are
following:

in conjunction with the
a. intermittent or continuous IV therapy, respiratory

therapy, nutritional therapy, or other intervention;
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b. administration of highly toxic pharmaceutical
and experimental drugs which include monitoring of side
effects;

c. continuous changes in treatment

symptom control;

plan for

d. daily medical/nursing assessment for residents
changing condition;

e. continuous monitoring for:

i.  tolerance level;

skin integrity;

iii.  bleeding;

iv.  persistent diarrhea;

V.  pain intensity;

vi.  mental status;
vii.  nutritional status; and
viii.  tuberculosis (monthly sputum for AFB).

5. The following related conditions may also require
SNF ID LOC for HIV:

a. opportunist infections;
i.  pneumocystis carnii pneumonia (PCP);

ii.  mycobacterium avium-intracellular complex
(MAC);

iii.  cytomegalovirus;
iv.  cyptocpccus neoformans;
v.  strongylcides stercoralis
b. non-opportunistic infections:
i.  mycobacterium tuberculosis;

ii.  pyogenic bacteria (staphylococcus,
coccus, etc.); and

Strepto-

iii.  histoplasmosis;

c. Malignancies—Kaposi's Sarcoma;

d. opportunistic gastrointestinal infections:
i.  Cyptosporidium;
ii.  Isospora Belli; and

iii.  Malabsorption Syndrome with progressive
malnutrition;

e. neurological complications:
i.  progressive multi-focal leukoencephalopathy;
ii.  brain abscesses;

iili.  acute encephalitis;

iv.  vascular accident;

v.  toxoplasmosis; and
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vi.  retinopathy.

K. Infectious Disease For  Methicillin-Resistant
Staphylococcus Aureus (MRSA)—Determination of Skilled
Nursing Services for MRSA

1. The following resident criteria for reimbursement
of services under the Infectious Disease (MRSA) rate must
be met to establish the need for care at this designation.
These criteria are meant to be objective, self-explanatory,
and applicable to those residents seeking care at this
designation. The resident shall:

a. have a positive MRSA culture (symptomic).
Symptoms may be manifested locally or systemically and
include but not limited to: Erthema, edema, cellulitis,
abcessed furuncles, carbuncles, septicemia, osteomyelitis,
purulent drainage, elevated white count, elevated
temperature, wound infections or urinary infections;

b. require IV antibiotic therapy given in the nursing
facility or a hospital;

c. require comprehensive skilled nursing;

d. require that isolation procedures be initiated and
maintained as the plan of care dictates.

2. Facility responsibilities to residents at this level of
care designation shall:

a. meet the medical nursing needs of residents
having MRSA and maintain documentation of such care;

b. have laboratory confirmation of a diagnosis of
MRSA done by a laboratory certified by national standards;

c. collect specimens for culture utilizing acceptable
techniques or arrange for this to be done by a laboratory.
This shall be done as soon as the facility becomes aware of
infection and includes but is not limited to drainage from
skin lesions, blood, sputum, urine, and aspirations;

d. institute isolation procedures immediately when a
resident with indications of MRSA is admitted to the facility
or there is an infection identified in-house using the Center
for Disease Control (CDC) guidelines. These procedures
shall be initiated even if the physician has not seen the
resident or been contacted. These procedures shall be fully
documented,;

e. have physician orders for each resident that are
specific for each resident's situation. Standing orders shall
not be used without the physicians approval for each
individual resident;

f.  be expected to insure that 1V vancomycin will be
initiated under physician order when MRSA has been
identified in an active infection with tissue invasion. This
therapy can be given within the hospital or in the nursing
facility. Exceptions to vancomycin treatment may be made
for debilitated and very aged resident(s), a history of
sensitivity to this agent, and end state renal disease. Any
reason for exception to IV vancomycin therapy must be
described in detail the resident's chart and a copy of this
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documentation provided to Health Standards. There is no
assurance that an exception will be granted,;

NOTE: The intent for the insertion of the “exception™ portion
of the Declaration of Emergency document was to remove the
appearance of mandating that physicians must treat MRSA
residents with 1V antibiotics (Vancomycin) under all
conditions and circumstances, fully realizing that there would
be conditions and circumstances in which Vancomycin could
not or would not be given. Payment or reimbursement shall
not be made in any case where the resident did not receive the
1.V. medication for whatever the reason. Each case requesting
an exception will be reviewed on an individual basis. The
payment is intended to be reimbursement for the additional
expenses of administering IV antibiotics and 24-hour RN
coverage. It is not paid just because of the diagnosis of
MRSA. Isolation in itself is not a reason for payment for SN-
ID, as other diseases require isolation procedures and are not
reimbursed as SN-ID.

g. provide IV therapy in the nursing facility only
with RN coverage 24 hours a day under a registered nurse
employed by the facility and with appropriate laboratory
monitoring;

h. provide continuous nursing assessment of any
change in the resident's status or therapy;

i. provide aggressive wound care and other
indicated nursing care. This must be administered by nurses
skilled in these procedures and documentation maintained,;

j. provide social services by a masters level social
worker and a registered dietician as dictated by the plan of
care;

k. provide equipment, supplies, and
necessary for significant others to visit the residents;

teaching

I. evaluate an individual who is an asymptomatic
carrier of MRSA with a complicating problem (example:
tracheostomy, gastrostomy, colostomy) for need for IV
vancomycin therapy;

m. have policy, procedures, and ongoing education
for enhanced universal quality assurance infection control;

n. be responsible for maintaining facility policies
updated with current trends in infection control as outlined
by the Center for Disease Control;

0. develop specific policies, practices, and
precautions for preventing transmission of infection in the
facility for protection of residents and employees;

p. have training based on CDC guidelines for
MRSA for facility staff responsible for infection control.

3. Requirements for Participation. The facility shall:

a. be currently enrolled to provide nursing services
for the treatment of methicillin-resistant staphylococcus
aureus; and

b. sign the addendum to the Provider Agreement for
participation in the NF-Infectious Disease (MRSA) level of
care designation.
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4. Certification Requirements. The following medical
certification requirements must be met in addition to the
Forms 90-L and 148.

a. The facility data submission shall follow the
guidelines published for the levels of care.

b. The following
requirements must be met:

i.  date of onset of MRSA infection;

additional information

ii.  physicians' orders (specific to each resident's
care relating to MRSA infection);

iii.  request for a change in level of care to provide
treatment for MRSA,

iv.  laboratory reports verifying the diagnosis of
MRSA,;

v.  detailed description including measurements of
the lesions on tissue involvement; and

vi. documentation that appropriate isolation
procedures were carried out (description) from date of the
level of care request.

5. Reimbursement Requirements

a. The level of care change request must be
approved.

b. Request for changes in the resident's level of care
from MRSA level to the former level of care must be
completed promptly.

c. The infectious disease reimbursement rate will be
paid during the hospital stay.

L. Skilled Infectious Disease; Tuberculosis Multiple
Drug Resistant Tuberculosis. This is a Medicaid program
(Title XIX) which was developed in conjunction with the TB
Control Section of the Department of Public Health. The
purpose of the program is to meet the needs of Louisiana
citizens who require specialized care for the treatment of
tuberculosis of the respiratory tract who are sputum positive
for the Tuberculosis germ and who cannot be treated on an
out-resident basis for whatever reason.

1. Determination of SN-ID; Tuberculosis. The resident
shall:

a. be referred to the nursing facility only by the
Tuberculosis Section of the Louisiana Department of Public
Health;

b. have a diagnosis of active tuberculosis of the
respiratory tract;

c. have an infection caused by the Mycobacterium
tuberculosis or Mycobacterium bovis, but not by other
mycobacterial species (atypical Tuberculosis);

d. require 24 hour specialized skilled nursing care;

e. be treated under the umbrella of guidelines from
the Tuberculosis Section of the Department of Public Health
and monitored by the regional tuberculosis clinician;

Louisiana Administrative Code April 2021

116

f. require that immediate isolation procedures be
initiated and that the resident not be released from isolation
until three sputum smears collected on consecutive days
have been negative for acid-fast bacilli. Thereafter, sputum
will be monitored at least biweekly or whenever symptoms
recur or worsen. If the sputum smear again becomes positive
for acid-fast bacilli, isolation will be immediately re-
instituted;

g. be admitted and discharged by the public health
officer;

h. have 24 hour security guard when needed.
2. Facility Responsibilities

a. The nursing facility shall be approved by the
Tuberculosis Section of the Public Health Department to
care for SN-ID Tuberculosis residents.

b. The approval shall include as having appropriate
"Source-Control Methods" ventilation systems to prevent
Tuberculosis bacilli transmission in accordance with federal,
state, and local regulations for environmental discharges.

c. Shall monitor at appropriate intervals the
ventilation system to maintain effective control of possible
transmission of the Tuberculosis bacilli.

d. Initiate, update, and maintain vigorous infection
control policy and procedures to manage the
infectious/contagious disease process according to current
trends established by the Centers for Disease Control and
Prevention.

e. Shall employ or contract with an engineer or
other professional with expertise in ventilation or other
industrial hygiene. This person shall work closely with the
Infection Control Committee in the control of airborne
infections.

f.  Achieve, maintain, and document compliance
with all requirements outlined in the Minimum Standards for
Nursing Facilities and the enhanced requirements for SN-ID.

g. Shall inform the Regional Tuberculosis Clinician
if the resident becomes intolerant of Tuberculosis
medications or refuses Tuberculosis medications.

3. Facility Requirements for Participation

a. The facility shall be enrolled as a provider of the
Nursing Facility/Infectious Disease (SN-ID) program with
appropriate Provider Agreements to participate.

b. The facility shall be currently enrolled to provide
nursing facility services to the level of care designation for
the treatment of tuberculosis.

c. The facility has been designated by Tuberculosis
Control of the Public Health Department to provide SN-ID
Tuberculosis care to those residents referred by them.

M. The following medical certification requirements
shall be met in addition to the Forms 148, 90-l and
PASARR.
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1. The facility data submission shall follow the
guidelines established for the level of care.

2. The following additional information requirements
must be met:

a. outside information consisting of summary of
drug therapy prior to admission, past, and present history of
non-tubercular illness such as diabetes, previous drug
reactions, laboratory test results, and any previous eye or VII
cranial nerve tests (auditory and equilibrium);

b. physician orders specific to Infection Control for
tuberculosis and other infectious diseases including but not
limited to HIV and Staphylococcus Aureus/Methicillin
resistant staph Aureus infections;

c. documentation to support that appropriate
isolation procedures were implemented on admission.

3. Reimbursement Requirements

a. The 90-L, level of care, and PASARR must be
approved by the Department of Health and Hospitals, Health
Standards Section.

b. Request for change in level of care when the
resident is discharged from the SN-ID Tuberculosis level
shall be submitted within five working days.

c. The SN-ID TB reimbursement rate is not
applicable  to  residents who have a  non-
pulmonary/respiratory diagnosis or who have atypical
mycobacteriosis or who have a conversion of skin test
without positive sputum.

d. The SN-ID tuberculosis reimbursement rate will
be paid during a hospital stay up to the customary ten day
bed hold policy.

N. Rehabilitation and Complex Levels of Care

1. These levels of care were developed to provide
services and care to residents who have sustained severe
neurological injury or who have conditions which have
caused significant impairment in their ability to
independently carry out activities of daily living. Residents
shall have, based upon a physicians assessment, the potential
for regaining a level of functioning which is feasible.
Significant practical improvement must be expected in a
prescribed or predetermined period of time. An expectation
of complete independence in the activities of daily living is
not necessary, but there must be a reasonable expectation of
improvement that will be of practical value to the resident
measured against his/her condition at the start of care.

2. Rehabilitation services are designed to reduce the
resident's rehabilitation and medical needs while restoring
the person to an optimal level of physical, cognitive, and
behavioral function within the content of the person, family,
and community.

3. Complex care services are designed to provide care
for residents who have a variety of medical/surgical
concerns requiring a high skill level of nursing, medical
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and/or rehabilitation interventions to maintain

medical/functional stability.
O. Rehabilitation and Complex Levels of Care

1. These levels of care were developed to provide
services and care to residents who have sustained severe
neurological injury or who have conditions which have
caused significant impairment in their ability to
independently carry out activities of daily living. Residents
shall have, based upon a physician=s assessment, the
potential for regaining a level of functioning which is
feasible. Significant practical improvement must be expected
in a prescribed or predetermined period of time. An
expectation of complete independence in the activities of
daily living is not necessary, but there must be a reasonable
expectation of improvement that will be of practical value to
the resident measured against his/her condition at the start of
care.

2. The health conditions of the individuals who
qualify for either of these levels of care are too medically
complex or demanding for a typical skilled nursing facility,
but no longer warrant care in an acute setting.
Reimbursement is available under the Title X1X program for
a period not to exceed 90 days if medical eligibility criteria
established by the department have been met. Extensions
may be requested in 30-day increments up to a maximum of
three extensions based on documentation contained in
progress reports. Level of care certification cannot exceed a
total of six months. The Health Standards Section shall
review the documentation submitted by the facility and
determine if the applicant meets the criteria for admission
certification and continued stay at these levels of care.

3. The rehabilitation and complex levels of care shall
utilize the Consumer Price Index for All Urban
Consumers.XSouthern  Region, All Items Economic
Adjustment Factors, as published by the United States
Department of Labor to give yearly inflation adjustments.
This economic adjustment factor is computed by dividing
the value of All Items index for December of the year
preceding the rate year (July 1 through June 30) by the value
of the All Items index one year earlier (December of the
second preceding year). This factor, All Items, will be
applied to the total base which excludes fixed cost. Rebasing
and interim adjustments to rates shall be calculated in the
same manner as for regular nursing facilities.

4. Annual financial and compliance audits are
required from the providers of these services. Additional cost
reporting documents as requested by the department may
also be required. Providers are required to segregate these
costs from all other nursing facility costs and submit a
separate annual cost report for each level of care
(rehabilitation and complex care services). Medicare cost
principles found in the Provider Reimbursement Manual
(HIM-15) shall be used to determine allowable costs.

P. Criteria for Certification of SN Rehabilitation and
SN-Complex Level of Care, and Provision of Services
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1. Medical Eligibility Criteria for Certification of
SN-Rehabilitation Level of Care. Residents seeking skilled
services at the SN Rehabilitation level of care shall meet all
of the following criteria:

a. require an intense, individualized rehabilitation
program designed to address severe neurological deficits
(not due to a psychiatric disorder) caused from an injury or
neurological condition which shall have occurred within six
months from the date of admission;

b. have a severe loss of function (not secondary to
behavioral deficits) in activities of daily living, mobility, and
communication with the potential for significant practical
improvement as measured against his/her condition prior to
rehabilitation;

c. shall be capable of participating in a minimum of
two hours of active (not passive) rehabilitation (OT, PT, ST)
per day;

d. require a minimum of 5.5 hours of nursing care
per day. Monitoring of behaviors by attendants cannot be
considered as meeting the required nursing hours;

e. require aggressive medical
coordinated program of care
multidisciplinary team approach;

support and a
delivered through a

f. demonstrate documented, measurable progress
toward the reduction of physical, cognitive and/or behavioral
deficits to qualify for continued funding at this level of care.

2. Exclusionary Criteria for SN-Rehabilitation
Services. Residents meeting any one of the following criteria
do not qualify for this level of care:

a. the resident has already participated in a
comprehensive rehabilitation effort on an inpatient basis
either in an acute care setting or other type of rehabilitation
facility;

b. the resident has a neurological condition which is
considered to be progressive in nature and where no
practical improvement can be expected (e.g., Huntington's
Chorea);

c. the resident requires medication adjustment or
attention to psychological problems related to a neurological
condition or injury but has the ability to carry out the basic
activities of daily living;

d. the resident lives out of state and has access to
rehabilitation services in his/her state of residence;

e. the resident does not have sufficient mental
alertness to actively participate in the program;

f. the resident has a major psychiatric disorder
(schizophrenia, manic-depression, etc.) which precludes
active participation;

g. the resident with an uncomplicated CVA whose
needs can be met at the skilled level of care.

3. Medical Eligibility Criteria for Certification of
SN-Complex Level of Care. Residents seeking skilled
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services at the complex level of care shall meet all of the
following criteria:

a. have a neurological injury/condition resulting in
severe functional, cognitive and/or physical deficits which
shall have occurred within six months from the date of
admission;

b. require a level of care and services which are not
able to be provided in a typical skilled nursing facility or on
an outpatient basis. Facility documentation must specify
why an alternative setting is inappropriate or inadequate to
meet the needs of the resident;

c. require a minimum of 4.5 hours of nursing care
per day;

d. shall be capable of participating in a minimum of
two hours of active (not passive) rehabilitation per day.

4. Provision of Therapy Services for SN
Rehabilitation and Complex Level of Care. Therapy services
must be rendered on a per resident basis by a licensed
therapist.  Skilled therapy services must meet all of the
following conditions:

a. the services must be directly and specifically
related to an active written treatment plan designed by the
physician after any needed consultation with a
multidisciplinary team including a licensed therapist(s);

b. therapies shall be available and provided at least
five days per week. If the resident is unable to participate or
refuses to participate, the facility shall document the reason
for nonparticipation and shall promptly notify the Health
Standards Section;

c. the services must be of a level of complexity and
sophistication, or the condition of the resident must be of a
nature that requires the judgment, knowledge, and skills of a
licensed therapist(s);

d. the services must be provided with the
expectation, based on the assessment made by the physician
of the resident's restoration potential, that the condition of
the resident will improve materially in a reasonable and
generally predictable period of time, not to exceed 90 days,
or the services must be necessary for the establishment of a
safe and effective maintenance program which can be
continued after discharge;

e. the services must be considered under accepted
standards of medical practice to be specific and effective
treatment for the resident's condition;

f. the services must be reasonable and necessary for
the treatment of the resident's condition; this includes the
requirement that the amount, frequency, and duration of the
services must be reasonable and not able to be provided in a
less restrictive setting such as outpatient. Documentation by
the facility must support that rehabilitation services are
actually needed on an inpatient basis. When the resident has
behavior or physical limitations that cannot be modified any
further, the level of care shall be discontinued. There must
be significant practical improvement as measured against the
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condition or injury prior to the episode which resulted in
admission—significant improvement being the ability to
self-perform activities of daily living;

g. therapy cannot be provided at the skilled level of
care. The medical record shall document why the therapy
cannot be provided at a lower level of care;

h. recreational therapies shall not be included when
determining compliance with the required number of hours
of therapy a day.

5. Criteria for Discharge from the Rehabilitation and
Complex Levels of Care

a. there is evidence in the medical record that the
resident has achieved stated goals;

b. medical complications preclude an intensive
rehabilitation effort. Any regression or deterioration in the
resident's medical condition shall immediately be reported to
the Health Standards Section;

c. multidisciplinary therapy is no longer needed;

d. no additional practical improvement in function
is anticipated,;

e. the resident's functional status has remained
unchanged for 14 days;

f.  the resident has received services for 90 days;

g. if the resident exhibits inability or refuses to
participate in therapy, this shall constitute termination of
rehabilitation services and/or recertification for level of care.
Discharge shall be initiated when the resident fails to
participate in five consecutive therapy sessions during a
two-week period;

h. the resident
management plan.

has an established behavior

Q. Documentation Requirements for Vendor Payment

1. Documentation Requirements for the
Determination of Medical Eligibility for Vendor Payment.
The following documentation requirements shall be
submitted to the Health Standards Section for consideration
of medical certification at either the rehabilitation or
complex levels of care:

a. Form 148 (Notification of Admission/Change);

b. Form 90-L (Request for
Determination);

Level of Care

c. Level I PAS/RAS
Re-admission Screening);

(Pre-admission Screening/

d. history of current condition;
e. presenting problems and current needs;

f. if transferring from an acute care hospital, all
therapy evaluations, therapy progress reports, physician's
orders and physician progress notes;

g. assessments done by facility field evaluators;
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h. evaluations done by all facility therapists
participating in the individual treatment plan;

i. preliminary plan of care including services to be
rendered; plan should specify frequency, responsible
discipline, and projected time frame for completion of each
goal.

2. Documentation of Progress. The facility shall
document, in detail, progress in meeting goals.

a. Progress reports shall be submitted to the Health
Standards office every 30 days. Progress reports shall
address the resident's ability to self-perform activities of
daily living. If there is no progress in this area, it shall be so
stated.

b. Active discharge planning shall be addressed in
all progress reports. If the established goal is to return home,
involvement by family members or significant others shall
be noted in progress reports.

c. It is not necessary that
recapitulate events resulting in admission.

progress reports

d. It is the responsibility of the facility to promptly
notify the Health Standards Section when goals have been
achieved or the resident is not making progress toward
meeting established goals, regardless of the amount of time
in the program.

R. Facility Responsibilities for Participation. The facility
seeking to provide services under the rehabilitation and
complex level of care must meet all of the following
requirements:

1. be licensed to provide nursing facility services and
shall admit and maintain residents requiring any nursing
facility level of care designation;

2. have a valid Medicaid Program provider agreement
for provision of nursing facility services;

3. have entered into a contractual agreement with the
Bureau of Health Services Financing to provide
rehabilitation and complex care services;

4. be accredited by the Joint Commission on
Accreditation on Health Care Organizations (JCAHO) and
by the Commission on Accreditation of Rehabilitation
Facilities (CARF);

5. have appropriate rehabilitation services to manage
the complex functional and psychosocial needs of the
residents and appropriate medical services to evaluate and
treat the pathophysiologic process. The staff shall have
intensive specialized training and skills in rehabilitation;

6. provide an interdisciplinary team of professionals
to direct the clinical course of treatment. This team shall
include, but is not limited to a physician, registered nurse,
physical therapist, occupational therapist, speech/language
therapist, respiratory therapist, psychologist, social worker,
recreational therapist, and case manager;

7. ensure that the health and rehabilitation needs of
every resident in certified for rehabilitation/complex level of
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care shall be under the supervision of a licensed physiatrist,
board-certified or board-eligible in physical medicine and
rehabilitation;

8. have policies and procedures to ensure that a
licensed physician visits and assesses each resident's care
frequently but no less than weekly;

9. have formalized policies and procedures to furnish
necessary medical care in cases of emergency and provide
24-hour-a-day access to services in an acute care hospital;

10. have established policies to screen residents who
are not appropriate for the program according to the
Medicaid medical eligibility criteria or whose needs the
facility cannot meet;

11. have each resident assigned to a facility case
manager to monitor, measure, and document goal attainment
and functional improvement. The case manager shall be
responsible for cost containment and appropriate utilization
of services. Coverage should stop when further progress
toward the established rehabilitation goals are unlikely or
can be achieved in a less intensive setting;

12. assure that discharge planning is an integral part of
the rehabilitation program and should begin upon the
resident's admittance to the facility. Plans of care must be
individualized and aggressive with regard to the projected
time frame for discharge. When progress notes show that the
resident has not made significant, measurable progress from
one review period to the next or that the condition cannot be
modified any further, Medicaid will not authorize further
reimbursement for rehabilitation. Significant progress should
be the ability to self-perform or require only minimal to
moderate assistance to perform activities of daily living;

13. provide private rooms for residents demonstrating
extraordinary medical and/or behavioral needs. Dedicated
treatment space shall be provided for all treating disciplines
including the availability of distraction-free individual
treatment rooms and areas;

14. provide 24-hour nursing services to meet the
medical and behavioral needs with registered nurse coverage
24 hours per day, seven days a week. Management of the
resident's daily activities shall be wunder the direct
supervision of a registered nurse;

15. provide appropriate methods and procedures for
dispensing and administering medications and biologicals
that are in accordance with the organizations issuing the
facility's accreditations;

16. have formalized policies and procedures for
ongoing staff education in rehabilitation, respiratory,
specialized medical services, and other related clinical and
nonclinical issues. Staff education shall be provided on a
regular basis;

17. provide dietary services to meet the comprehensive
nutritional needs of the residents. These services shall be
provided under the direction of a registered dietician who
shall consult a minimum of two hours per month;
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18. provide families/significant others the opportunity
to participate in the coordination and facilitation of service
delivery and individual treatment plan;

19. provide nonmedical and nonemergency medical
transportation  services and arrange for medical
transportation services to meet the medical/social needs of
the residents;

20. provide initial and  ongoing  integrated,
interdisciplinary assessments to develop treatment plans
which should address medical/neurological issues such as
sensorimotor,  cognitive  and  perceptual  deficits,
communicative capacity, affect/mood, interpersonal and
social skills, behaviors, ADLs, recreation/leisure skills,
education/vocational capacities, sexuality, family, legal
competency, adjustment to disability, post-discharge services
environmental modifications, and all other areas deemed
relevant for the individual;

21. assure that the interdisciplinary team meets in
conference at least every 14 days to update the individual
treatment plan but as often as necessary to address the
changing needs of the client;

22. provide appropriate consultation services to meet
the needs of clients, including, but not limited to, audiology,
orthotics, prosthetics, or any other specialized services;

23. establish a protocol for ongoing contact with
professionals in vocational rehabilitation education, mental
health, developmental disabilities, Social Security, medical
assistance, head injury advocacy groups and any other
relevant community agencies;

24. establish protocols to provide for a close working
relationship with acute care hospitals capable of caring for
persons with brain and upper spinal cord injuries to provide
post discharge follow-up, in-service education and on-going
training of treatment protocols to meet the needs of
residents;

25. establish written policies and procedures to address
referrals coming from out of state. The facility must provide
written explanation as to what steps were taken to obtain
services within the state of residence and why the services
were not available or inadequate to meet the needs of the
resident. The facility shall seek reimbursement for all level
of care services from the state of residence or referral prior
to making application for Louisiana Medicaid.

S. Change in Level of Care Within a NF. The facility
shall be responsible for submitting current medical
information to the HSS Regional Office for approval of level
of care change when recommended by the attending
physician. Form 149-B shall be completed when making the
request for change. This procedure shall be followed
whether the change is within the facility or requires a move
to another facility. The facility shall have five working days
to submit Form 149-B to the Health Standards Section for
both upgrade and downgrade in level of care. The effective
date of medical certification will be the date the physician
signs the Form 149-B. If the facility fails to submit the
request timely, the certification will be the date the Form



Title 50, Part 11

149-B is received in the HSS Regional Office. A statement
from the physician in lieu of Form 149-B is not acceptable
when requesting level of care change. If applicable, notice is
also required when a resident transfers to Medicare skilled
level. The state will pay co-insurance beginning on the
twenty-first day.

1.-2.t. Reserved.

u. require staff to attend specialized training on
ventilator assisted care if the facility provides SN-TDC
services to Medicaid recipients from birth through age 25.
The training will be conducted by a contractor designated by
the department. The facility shall also cooperate with
ongoing monitoring conducted by the contractor. Training
content includes:

i. the special health needs of, and risks to
ventilator-dependent recipients;

ii. the proper use and maintenance of equipment
in use or new to the facility;

iii. current, new, or unusual health procedures
and medications;

iv. diagnoses and treatments specific to pediatrics
and in the development and nutritional needs of recipients;

V. emergency intervention;

vi. accessing school services for ventilator-

assisted recipients; and

vii. discharge planning where families express
interest in a recipient returning home.

2.V.-3e.

T.Change in Level of Care Within a NF. The facility shall
be responsible for submitting current medical information to
the HSS Regional Office for approval when the attending
physician recommends a change in the level of care. Form
149-B shall be completed when making the request for a
level of care change. This procedure shall be followed
whether the change is within the facility or whether the
change requires a transfer to another facility. A statement
from the physician, in lieu of Form 149-B, is not acceptable.

1. The facility shall have 20 working days to submit
Form 149-B to the Health Standards Section for both
upgrades and downgrades in level of care. If submitted
within the 20 working day time frame, the effective date of
change in medical certification will be the date the physician
signs the Form 149-B.

Reserved.

2. If the facility fails to timely submit the request, the
effective date of the medical certification will be the date the
Form 149-B is received in the HSS Regional Office.

3. The completion of the Form 149-B is also required
when a resident transfers to Medicare skilled level.

4. The Medicaid Program will pay co-insurance
beginning on the twenty-first day.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996), LR 23:970 (August
1997), 24:457 (March 1998), LR 29:911 (June 2003).

810156. Level of Care Pathways

A. Several potential avenues of functional and medical
eligibility shall be investigated by OAAS. These avenues are
called pathways. The pathways are utilized to ensure
consistency, uniformity, and reliability in making nursing
facility level of care determinations. In order to meet the
nursing facility level of care, an individual must meet
eligibility requirements in only one pathway.

B. When specific eligibility criteria are met within a
pathway, that pathway is said to have triggered. The
Medicaid program defines nursing facility level of care for
Medicaid eligible individuals as the care required by
individuals who meet or trigger any one of the established
level of care pathways described in this Subchapter. The
pathways of eligibility focus on information used to
determine if an individual has met or triggered a level of
care pathway. When a pathway is triggered, that individual
may be approved for a limited stay/length of service as
deemed appropriate by OAAS.

C. The level of care pathways elicit specific information,
within a specified look-back period, regarding the
individual’s:

1. functional capabilities;

2. receipt of assistance with activities of daily living
(ADL);

3. current medical treatments and conditions; and
4. other aspects of an individual’s life.
D. Activities of Daily Living Pathway

1. The intent of this pathway is to determine the
individual’s self-care performance in activities of daily
living during a specified look-back period (e.g., the last
seven days, last three days, etc. from the date the LOC
assessment was completed) , as specified in prescribed
screening and assessment tools.

2. The ADL Pathway identifies those individuals with
a significant loss of independent function measured by the
amount of assistance received from another person in the
period just prior to the day the LOC assessment was
completed.

3. The ADLs for which the LOC assessment elicits
information are:

a. locomotion—moving around in the individual’s
home;

b. dressing—how the individual dresses/undresses;

c. eating—how food is consumed (does not include
meal preparation);

d. bed mobility—moving around while in bed;
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e. transferring—how the individual moves from one
surface to another (excludes getting on and off the toilet and
getting in and out of the tub/shower);

f. toileting—includes getting on and off the toilet,
wiping, arranging clothing, etc.;

g. personal hygiene (excludes baths/showers); and
h. bathing (excludes washing of hair and back).

4. Since an individual can vary in ADL performance
from day to day, OAAS trained assessors shall capture the
total picture of ADL performance over the specified look-
back period.

5. In order for an individual to be approved under the
ADL Pathway, the individual must score at the:

a. limited assistance level or greater on toilet use,
transferring, or bed mobility; or

b. extensive assistance level or greater on eating.
E. Cognitive Performance Pathway.

1. This pathway identifies individuals with the

following cognitive difficulties:

a. short term memory which determines the
individual’s functional capacity to remember recent events;

b. cognitive skills for daily decision making which
determines the individual’s actual performance in making
everyday decisions about tasks or activities of daily living
such as:

i.  planning how to spend his/her day;
ii.  choosing what to wear; or

iii.  reliably using canes/walkers or other assistive
devices/equipment, if needed:;

c. making self understood which determines the
individual’s ability to express or communicate requests,
needs, opinions, urgent problems, and social conversation,
whether in speech, writing, sign language, or a combination
of these (includes use of word board or keyboard).

2. In order for an individual to be approved under the
cognitive performance pathway, the individual must have
any one of the conditions noted below:

a. be severely impaired in daily decision making
(never or rarely makes decisions);

b. have a short term memory problem and daily
decision making is moderately impaired (e.g., the
individual’s decisions are consistently poor or unsafe, cues
or supervision is required at all times);

c. have a memory problem and is sometimes
understood (e.g., the individual’s ability is limited to making
concrete requests);

d. have a short-term memory problem and is rarely
or never understood,;
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e. be moderately impaired in daily decision making
(e.g., the individual’s decisions are consistently poor or
unsafe, cues or supervision is required at all times) and the
individual is usually understood (e.g., the individual has
difficulty finding words or finishing thoughts and prompting
may be required);

f. be moderately impaired in daily decision making
(e.g., the individual’s decisions are consistently poor or
unsafe, cues or supervision is required at all times) and the
individual is sometimes understood, (e.g., his/her ability is
limited to making concrete requests);

g. be moderately impaired in daily decision making
(e.g., the individual’s decisions are consistently poor or
unsafe, cues or supervision is required at all times) and the
individual is rarely or never understood;

h. be minimally impaired in daily decision making
(e.g., the individual has some difficulty in new situations or
his/her decisions are poor and requires cues and supervision
in specific situations only) and the individual is sometimes
understood (e.g., the individual’s ability is limited to making
concrete requests); or

i. be minimally impaired in daily decision making
(e.g., the individual has some difficulty in new situations or
his/her decisions are poor, cues and supervision are required
in specific situations only) and the individual is rarely or
never understood.

F. Physician Involvement Pathway

1. The intent of this pathway is to identify individuals
with unstable medical conditions that may be affecting
his/her ability to care for himself/herself.

2. The following are investigated for this pathway:

a. physician visits occurring during the 14-day
look-back period (excluding emergency room exams); and

b. physician orders issued during the 14-day look-
back period (excluding order renewals without change and
hospital inpatient visits).

3. In order for an individual to be approved under the
physician involvement pathway, the individual must have:

a. one day of doctor visits and at least 4 new order
changes within the 14-day look-back period; or

b. at least 2 days of doctor visits and at least 2 new
order changes during the 14-day look-back period.

4. Supporting documentation is required and must
include:

a. acopy of the physician’s orders; or

b. the home health care plans documenting the
diagnosis, treatments and conditions within the designated
time frames; or

c. the appropriate form designated by OAAS to
document the individual’s medical status and condition.

G. Treatments and Conditions Pathway
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1. The intent of this pathway is to identify individuals
with unstable medical conditions that may be affecting a
person’s ability to care for himself/herself.

2. The following are investigated for this pathway:

a. stage 3-4 pressure sores during the 14-day look-
back period,;

b. intravenous feedings during the 7-day look-back
period;

c. intravenous medications during the 14-day look-
back period;

d. daily tracheostomy care and ventilator/respiratory
suctioning during the 14-day look-back period;

e. pneumonia during the 14-day look-back period
and the individual had associated need for assistance with
IADLs, ADLs, or restorative nursing care;

f. daily respiratory therapy provided by a qualified
professional during the 14-day look-back period;

g. daily insulin injections with two or more order
changes during the 14-day look-back period; or

h. peritoneal or hemodialysis during the 14-day
look-back period.

3. In order for an individual to be approved under the
treatments and conditions pathway, the individual must
have:

a. any one of the conditions listed in G.2.a-h above;
and

b. supporting documentation for the specific
condition(s) identified. Acceptable documentation must
include:

i.  acopy of the physician’s orders; or

ii. the home health care plans documenting the
diagnosis, treatments and conditions within the designated
time frames; or

iii.  the appropriate form designated by OAAS to
document the individual’s medical status and condition.

H. Skilled Rehabilitation Therapies Pathway

1. The intent of this pathway is to identify individuals
who have received, or are scheduled to receive physical
therapy, occupational therapy or speech therapy.

2. In order for an individual to be approved under this
pathway, the individual must:

a. have received at least 45 minutes of active
physical therapy, occupational therapy, and/or speech
therapy during the seven-day look-back period; or

b. be scheduled to receive at least 45 minutes of
active physical therapy, occupational therapy, and/or speech
therapy scheduled during the seven-day look-forward period.
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3. Supporting documentation  of
received/scheduled during the
period is required and must include:

the therapy
look-back/look-forward

a. a copy of the physician’s orders for the

received/scheduled therapy;

b. the home health care plan notes indicating the
received/scheduled therapy;

c. progress notes indicating the

occupational, and/or speech therapy received;

physical,

d. nursing facility or hospital discharge plans
indicating the therapy received/scheduled; or

e. the appropriate form designated by OAAS to
document the individual’s medical status and condition.

I.  Behavior Pathway

1. Effective upon promulgation of this Rule, the
behavior pathway will be eliminated as a pathway for
meeting nursing facility level of care.

2. Individuals receiving services who met the nursing
facility level of care only by triggering the behavior pathway
prior to promulgation of this Rule shall continue to remain
eligible for services requiring nursing facility level of care
until:

a. the individual is discharged from long term care
services; or

b. the individual has been found eligible for
services in another program or setting more appropriate to
their needs.

J.  Service Dependency Pathway

1. The intent of this pathway is to identify individuals
who are currently in a nursing facility or receiving services
through the Adult Day Health Care Waiver, the Community
Choices Waiver, Program of All Inclusive Care for the
Elderly (PACE) or receiving long-term personal care
services.

2. In order for individuals to be approved under this
pathway, the afore-mentioned services must have been
approved prior to December 1, 2006 and ongoing services
are required in order for the individual to maintain current
functional status.

3. There must have been no break in services during
this time period.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing and the
Office of Aging and Adult Services, LR 37:342 (January 2011),
amended LR 39:1471 (June 2013), LR 41:1289 (July 2015),
amended by the Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 43:2187
(November 2017), LR 44:1019 (June 2018).
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Subchapter H. Reserved
Subchapter I.Resident Rights

810161. General Provisions

A. The resident has a right to a dignified existence, self-
determination, and communication with and access to
persons and services inside and outside the facility. A facility
must protect and promote the rights of each resident.

B. Exercise of Rights

1. The resident has the right to exercise his or her
rights as a resident of the facility and as a citizen or resident
of the United States.

2. The resident has the right to be free of interference,
coercion, discrimination, and reprisal from the facility in
exercising his or her rights.

3. In the case of a resident adjudged incompetent
under the laws of a state by a court of competent
jurisdiction, the rights of the resident are exercised by the
person appointed under state law to act on the resident's
behalf.

C. Civil Rights Act Of 1964 (Title V1)

1. Title VI of the Civil Rights Act of 1964 states No
person in the United States shall, on the grounds of race,
color, or national origin, be excluded from participation in,
be denied the benefits of, or subjected to discrimination
under any program or activity receiving federal financial
assistance.

2. Nursing facilities shall meet the following criteria
in regard to the above-mentioned Act.

a. Compliance. Facilities shall be in compliance
with Title VI of the Civil Rights Act of 1964 and shall not
discriminate, separate, or make any distinction in housing,
services, or activities based on race, color, or national origin.

b. Written Policies. Facilities shall has written
policies and procedures that notify the community that
admission to the facility, resident care services, and other
activities are provided without regard to race, color, or
national origin.

c. Community Notification. Facilities shall notify
the community that admission to the facility, resident care
services, and other activities are provided without regard to
race, color, or national origin. Notice to the community may
be given by letters to and meeting with physicians, local
health and welfare agencies, paramedical personnel, and
public and private organizations having interest in equal
opportunity. Notices published in newspapers and signs
posted in the facility may also be used to inform the public.

D. Section 504 Of The Rehabilitation Act Of 1973.
Facilities shall comply with Section 504 of the
Rehabilitation Act of 1973 which states the following: No
qualified handicapped person shall, on the basis of handicap,
be excluded from participation in, be denied the benefits of,
or otherwise be subjected to discrimination under any
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program or activity which receives or benefits from federal
financial assistance.

E. Age Discrimination Act of 1975. This Act prohibits
discrimination on the basis of age in programs or activities
receiving federal financial assistance. All facilities must be
in compliance with this Act.

F.  Notice Of Rights and Services. All residents or legal
representative shall sign a statement that they have been
fully informed verbally and in writing in a language that the
resident understands of the following information prior to or
at the time of admission and when changes occur during
their stay in the facility:

1. the facility's rules and regulations;
2. their rights;

3. their responsibilities to obey all reasonable rules
and regulations and respect the personal rights and private
property of other residents;

4. rules for conduct at the time of their admission and
subsequent changes during their stay in the facility;

a. changes in resident rights policies shall be
conveyed both verbally and in writing to each resident at the
time of or prior to the change, and acknowledged in writing.

b. the resident or his/her legal representative has the
right:

i. upon an oral or written request to access all
records pertaining to himself or herself including clinical
records within 24 hours; and

ii.  after receipt of his/her records for inspection to
purchase, at a cost as set forth in LA R.S. 40:1299.96,
photocopies of the records or any portions of them upon
request and two working days advance notice to the facility;

5. the resident has the right to be fully informed in a
language that he/she can understand of his/her total health
status including but not limited to his/her medical condition;

6. the resident has the right to:

a. refuse medication and medical treatment
including a physician visit, other than to discover and
prevent the spread of infection of contagious disease to
protect environmental health and hygiene or otherwise
indicated by the attending physician and to be informed of
the consequences of such actions; and

b. refuse to participate in experimental research;
c. refuse to formulate an advance directive;

7. exercise of this resident's right does not include the
refusal to perform reasonable hygiene measures (i.e.,
bathing, shampooing, oral care);

a. the facility must:

i. inform each resident who is entitled to
Medicaid benefits in writing at the time of admission to the
nursing facility of when the resident becomes eligible for
Medicaid; of
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(@). the items and services that are included in
nursing facility services under the State Plan and for which
the resident may not be charged by providing a copy of the
Department of Health and Hospitals Blue Book;

(b). those other items and services that the
facility offers and for which the resident may be charged,
and the amount of charges for those services;

ii.  inform each resident when changes are made to
these items and services;

iii.  inform each resident before or at the time of
admission and periodically during the resident's stay, of
services available in the facility and of charges for those
services, including any charges for services not covered
under Medicare/Medicaid or by the facility's per diem rate;

iv.  furnish a written description of legal rights
which includes:

(a). a description of the manner of protecting
personal funds as outlined in this document on pages 216
through 220;

(b). a description of the requirements and
procedures for establishing eligibility for Medicaid,
including the right to request an assessment which
determines the extent of a couple's non-exempt resources at
the time of institutionalization and attributes to the
community spouse an equitable share of resources which
cannot be considered available for payment toward the cost
of the institutionalized spouse's medical care in his/her
process of spending down to Medicaid eligibility levels;

(c). a posting of names, addresses, and telephone
numbers of all pertinent state client advocacy groups such as
the Bureau of Health Services Financing-Health Standards
Section, the State Ombudsman Program, the Protection and
Advocacy Network, and the Medicaid Fraud Control Unit;

(d). a statement that the resident may file a
complaint with the Bureau of Health Services Financing-
Health Standards Section concerning resident abuse, neglect,
and misappropriation of resident property in the facility;

v. inform each resident of the name, specialty,
and way of contacting the physician responsible for his/her
care;

vi. prominently display in the facility written
information and provide to residents and applicants on
admission oral and written information about how to apply
for and use Medicare and Medicaid benefits and how to
receive refunds for previous payments covered by such
benefits.

G. Notification of Changes. A facility must inform or
make a reasonable attempt to notify the resident's legal
representative or interested family member when there is:

1. an accident involving the resident which results in
injury and has the potential for requiring physician
intervention;
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2. a significiant change in the resident's physical,
mental, or psychosocial status (i.e., a deterioration in health,
mental, or psychosocial status in either life-threatening
conditions or clinical complications);

3. aneed to alter treatment significantly (i.e., a need to
discontinue an existing form of treatment due to adverse
consequences or to commence a new form of treatment;

4. adecision to transfer or discharge the resident from
the facility;

5. documentation of the notification or attempts in
notification shall be entered in the medical record.

a. The facility must also notify the resident and the
resident's legal representative or sponsor when there is:

i. a change in room or roommate assignment.
Notification must be given at least 24 hours before the
change and a reason for the move shall be given to all
parties. Documentation of this shall be entered in the
medical record,;

ii. a change in resident rights under state law or
regulations.

H. Involuntary Admittance. Residents shall not be forced
to enter or remain in a nursing facility against their will
unless they have been judicially interdicted.

I. Delegation Of Rights

1. Resident rights and responsibilities are passed on to
a guardian, next of kin, sponsor, responsible party, or
sponsoring agency in the following instances:

a. when a competent individual chooses to allow
another to act for him/her. (Example: Power of Attorney);

b. when the resident is adjudicated incompetent in
accordance with state law.

2. The physician and the facility must be aware of,
address, and document specific information concerning the
incapability of the resident to understand and exercise their
rights even if the resident has been adjudicated incompetent.

3. The following documentation is required:
a. administrative documentation;

i. the relation of the resident to the person
assuming his rights and responsibilities;

ii. that the responsible person can act for the
resident; and

iii.  the extent of a guardianship or Durable Power
of Attorney;

b. physician documentation;

i. a statement that the resident is not capable of
understanding and exercising his rights;

ii.  specific causative and/or contributing medical
diagnosis(es); and
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iii.  medical observations and tests which support
the diagnosis(es).

EXAMPLES: Alzheimer's Disease and/or Organic Brain
Syndrome

J.  Management Of Resident Finances. Residents shall
have the right to the following options regarding their
personal financial affairs.

1. They shall be allowed to manage their personal
financial affairs or to designate someone to assume this
responsibility for them. They shall be permitted to spend
their personal funds as they desire unless interdicted and/or
under a curatorship. There shall be no limitations on the use
of personal funds so long as the funds are not used to pay for
anything covered by the Medicaid program.

2. There is no obligation for a resident to deposit
funds with the facility. However, the facility is obliged to
hold, safeguard, and account for personal funds upon written
request by the resident or his or her representative. This
delegation may be only to the extent of the funds held in
trust by the facility. The facility does not have the option of
refusing to hold, safeguard, or manage resident funds. The
facility must comply with the wishes of the resident once
written authorization is received.

3. The resident, his or her legal representative shall
have access through quarterly statements and on request
financial records if the facility has been delegated the
responsibility for handling their financial affairs. Upon
request the facility shall provide a list or statement regarding
personal funds to the parish/regional office of Bureau of
Health Services Financing with the resident's written
consent. A copy shall be retained in the resident's record.

a. The nursing facility may not require the resident
to deposit his/her personal funds with the facility.

b. Once the facility receives the written
authorization from the resident, it must safeguard and
account for such personal funds under a system established
and maintained by the facility. The facility shall have written
policies and procedures to protect resident funds. Current
facility records shall reflect if residents handle their own
funds or the names of parties designated to handle their
personal funds.

c. The facility may make arrangements with a
federal or state insured banking institution to provide
banking services, but the responsibility for the
disbursements, quality, and accuracy of required records
remains with the facility.

NOTE: Any charge for this service is included in the facility's
basic rate.

d. Upon receipt of written authorization of a
resident, the facility must manage and account for the
personal funds of the resident deposited with the facility as
follows.

i. Deposit. The facility must deposit any amount
of personal funds in excess of $50 with respect to a resident
in an interest bearing account (or accounts) that is separate
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from any of the facility's operating accounts and credit all
interest earned on such separate account to such account.
The facility may maintain resident's personal funds that do
not exceed $50 in a non-interest bearing account, interest
bearing account, or petty cash fund.

ii.  Accounting and Records. The facility shall
assure a full and complete separate accounting of each such
resident's personal funds, maintain a written record of all
financial transactions involving the personal funds of a
resident deposited with the facility and afford the resident
(or legal representative of the resident) reasonable access to
such record.

iili.  Notice of Certain Balances. The facility must
notify each resident receiving medical assistance under
Medicaid Program State Plan when the amount in the
resident's account reaches $200 less than the dollar amount
of resources allowed under SSI policy and the fact that if the
amount in the account (in addition to the value of the
resident's other non-exempt resources) exceeds the SSI
resource limit the resident may lose eligibility for such
medical assistance or for benefits under Title XVI (SSI) and
Medicaid.

K. Collective Collective bank

account(s) shall:

Bank  Account(s).

1. be for the resident's money;

2. be separate and distinct from all nursing facility
accounts;

3. consist of resident's money and shall not be
commingled with the facility's operating account; and

4. be regular checking account(s) or interest-bearing
account(s). Interest shall be computed to each resident on the
basis of actual earnings or end-of-quarter balance.

a. There shall be a monthly reconciliation between
the collective or individual bank accounts and the individual
resident account(s).

b. The individual financial record must be available
through quarterly statements and on request to the resident
or his/her legal representative.

L. Resident Fund Accounting System. The facility shall
maintain current written individual records of all financial
transactions involving the personal funds which the facility
is holding, safeguarding, and accounting. The facility shall
keep these records in accordance with requirements of law
for a trustee in a fiduciary relationship which exists for these
financial transactions. The facility shall ensure the soundness
and accuracy of the resident fund account system.

1. The facility shall develop the following procedures
to ensure a sound and workable fund accounting system.

2. A file shall exist for each participating resident.

Each file or record shall contain all transactions

pertinent to the account, including the following
information:

a. money received:
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i. source;
ii.  amount; and
iii. date;
b. money expended:
i. purpose;
ii.  amount; and

iii.  date of all disbursements to or in behalf of the
resident.

3. All monies, either spent on behalf of the resident or
withdrawn by the resident or shall be supported by a receipt
and cancelled check or signed voucher on file.

NOTE: It is recommended that the functions of actual cash
receipt disbursements and recording of cash disbursements be
separate.

4. Receipt for disbursements shall include the

following information:
a. the date of the disbursement;
b. the amount of the disbursement;

c. the signature of the resident or responsible party;
and

d. purpose and payee of disbursement.

NOTE: A running list of disbursements and receipts may be
kept for posting on ledger sheets or individual vouchers. The
resident's individual ledger sheet shall constitute the necessary
receipt in situations where no check has been drawn if the
ledger sheet is dated, shows the amount, resident's signature,
and has the person's signature responsible for the resident's
funds. Cancelled checks are sufficient receipt for
disbursements if coupled with information regarding the
purpose of the expenditure. When a resident is unable to sign
the ledger, it should be signed by the custodian of the fund and
two witnesses.

5. The file shall be available to the resident or his or
her legal representative upon request during the normal
administrative work day.

6. Cash on Hand. The facility shall have a minimum
of cash on hand to meet residents' spending needs. Cash on
hand shall be maintained on the imprest petty cash system.

7. Ownership of Accounts. The account shall be in a
form which clearly indicates that a facility does not have an
ownership interest in the funds.

8. Insured Accounts. The account shall be insured
under federal and state law.

9. Distribution of Interest. The interest earned in any
pooled interest-bearing account shall be distributed in one of
the following manners:

a. prorated to each resident on an actual interest-
earned basis;

b. prorated to each resident on the basis of his end-
of-quarter balance.
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10. Surety Bond. The facility shall purchase a surety
bond or otherwise provide assurance satisfactory to the
Secretary to assure the security of all personal funds of
residents deposited with the facility.

11. Closing a Discharged Resident's Fund Account.
Nursing facilities shall refund the balance of the resident's
personal funds when a resident is discharged. The amount
shall be refunded by the end of the month following the
month of discharge. Date, check number, and "to close
account"” should be noted on the ledger sheet.

12. Conveyance Upon Death. Legally the funds should
be turned over to the executor of the estate. Within three
months the legal representative or sponsor should notify the
facility as to whom the executor is. The executor must then
open succession. The facility must convey within 30 days
the balance of the resident's personal funds account and the
unused portion of any advance room and board payment,
and a final accounting of those funds to the individual or
person administering the resident's estate. In lieu of a
lengthy legal process, a facility can obtain an "Affidavit of
Small Succession" from the Unclaimed Property Section at
the Louisiana Department of Revenue and Taxation for
estates involving less than $50,000 and where no real estate
is involved. This will allow for transfer of assets to the heirs
without a waiting period.

a. The following shall apply in regard to a deceased
resident's unclaimed personal funds.

i. I the facility fails to receive notification of the
appointment or other designation of a responsible party
(legal guardian, administrator or the estate, or person placed
in possession by court judgement) within three months after
the date of death, the facility shall retain the funds and notify
the Public Administrator or Curator of Vacant Successions in
the parish where the facility is located. The notice shall
provide detailed information about the decedent, his next of
kin, and the amount of funds.

ii.  The facility shall continue to retain the funds
until a court order specifies that the funds are to be turned
over to the Public Administrator or Curator of Vacant
Successions.

iii.  If neither order nor judgement is forthcoming,
the facility shall retain the funds for five years after date of
death.

iv.  Thereafter, the facility is responsible for
delivering the unclaimed funds to the Secretary of Revenue
and Taxation.

v. A termination date of the account and the
reason for termination shall be recorded on the resident's
participation file. A notation shall read, "to close account".
The endorsed cancelled check with check number noted on
the ledger sheet shall serve as sufficient receipt and
documentation.

b. Nursing Facility Residents' Burial Insurance
Policy. "With the resident's permission, the nursing facility
administrator or designee may assist the resident in
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acquiring a burial policy, provided that the administrator,
designee, or affiliated persons derive no financial or other
benefit from the resident's acquisition of the policy."

M. Specific Rights
1. Free Choice. The resident has the right to:
a. choose a personal attending physician;

b. obtain pharmaceutical supplies and services from
a pharmacy of choice at their own expense or through
Medicaid, provided the drugs are delivered timely to the
facility and packaged compatibly with a facility's medication
administration system;

c. be fully informed in advance about care and
treatment and of any changes in that care or treatment that
may affect the resident's well-being;

d. unless adjudged incompetent or otherwise found
to be incapacitated under the laws of the state participate in
planning care and treatment or changes in care and
treatment; and

e. withhold payment for a physician's visit if the
physician did not perform an examination;

f. to be returned to the nursing facility upon
discharge from an acute hospital bed.

2. Privacy and Confidentiality

a. The resident has the right to personal privacy and
confidentiality of his or her personal and clinical records.

b. Personal privacy includes accommodations,
medical treatment, written and telephone communications,
personal care, visits, and meetings of family and resident
groups. This does not require the facility to provide a private
room for each resident.

i.  Privacy shall include:
(a). having closed room doors;

(b). having facility personnel knock on a closed
door before entering their room except in an emergency
situation or unless medically contraindicated;

(c). having privacy during toileting, bathing, and
other activities of personal hygiene except as needed for
safety reasons or assistance; and

(d). having privacy screens or curtains in use
during treatment, bathing, toileting, or other activities of
personal hygiene.

c. Except as provided in the next paragraph, the
resident may approve or refuse the release of personal and
clinical records to any individual outside the facility.

d. The resident's right to refuse release of personal
and clinical records does not apply when:

i.  the resident is transferred to another health care
institution;

ii.  record release is required by law; and
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iii. requested by staff from the Department of
Health and Hospitals.

e. Grievances. A resident has the right to:

i. voice grievances without discrimination or
reprisal. Such grievances include those with respect to
treatment which has been furnished as well as that which has
not been furnished;

ii. prompt efforts by the facility to resolve
grievances the resident may have, including those with
respect to the behavior of other residents.

f. Examination of Survey Results. A resident has
the right to:

i.  examine the results of the most recent survey
of the facility conducted by federal or state surveyors and
any plan of correction in effect with respect to the facility.
The results must be made available for examination by the
facility in a place readily accessible;

ii. receive information from agencies acting as
recipient advocates and be afforded the opportunity to
contact these agencies.

g. Work. The resident has the right to:
i.  refuse to perform services for the facility; and

ii. perform services for the facility if he/she
chooses when:

(a). the facility has documented the need or
desire for work in the plan of care;

(b). the plan specifies the nature of the services
performed and whether the services are voluntary or paid,;

(c). compensation for paid services is at or above
the prevailing rates; and

(d). the resident agrees to the work arrangement
described in the plan of care.

h. Mail. The resident has the right to privacy in
written communications including the right to:

i. send and promptly receive mail that is

unopened; and

ii.  have access to stationary, postage, and writing
implements at the resident's own expense.

i. Access and Visitation Rights. The resident has
the right and the facility must provide immediate access by
any resident to the following:

i.  any representative of the Secretary of HHS;
ii.  any representative of the state;
iii.  the resident's individual physician;

iv. the State Long Term Care Ombudsman
(established under section 307(a)(12) of the Older
Americans Act of 1965);
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v.  the agency responsible for the protection and
advocacy system for developmentally disabled individuals
(established under part C of the Developmental Disabilities
Assistance and Bill of Rights Act);

vi.  the agency responsible for the protection and
advocacy system for mentally ill individuals (established
under the Protection and Advocacy for Mentally Il
Individuals Act);

vii.  subject to the resident's right to deny or
withdraw consent at any time, immediate family or other
relatives of the resident;

viii.  subject to reasonable restrictions and the
resident's right to deny or withdraw consent at any time,
others who are visiting with the consent of the resident; and

ix. visiting overnight outside the facility with
family and friends in accordance with the facility policies,
physician's orders, and Title XVIII (Medicare) and Title X1X
(Medicaid) regulations without the loss of their bed.
Home visit policies and procedures for arranging home visits
shall be fully explained.

(a). The facility must provide reasonable access
to any resident by any entity or individual that provides
health, social, legal, or other services to the resident subject
to the resident's right to deny or withdraw consent at any
time.

(b). The facility must allow trained compensated
representatives of the State Ombudsman to examine a
resident's clinical records with the permission of the resident
or the resident's legal representative and consistent with state
law.

(c). Visiting hours shall be flexible taking into
consideration special circumstances such as out-of-town
visitors and working relatives and friends. Additionally, the
facility shall arrange for critically ill residents to receive
visitors other than during normal business hours.

j.  Telephone. The resident has the right to have
reasonable access to the use of a telephone where calls can
be made without being overheard.

k. Personal Property. The resident has the right to
retain and use personal possessions including some
furnishings and appropriate clothing, as space permits,
unless to do so would infringe upon the rights or health and
safety of other residents.

I.  Married Couples. The resident has the right to
share a room with his or her spouse when married residents
live in the same facility and both spouses consent to the
arrangement.

m. Self-Administration of Drugs. An individual
resident may self-administer drugs if the interdisciplinary
team has determined that this practice is safe.

n. Choice of Roommate. Residents shall have the
right to have their wish respected regarding choice(s) of
roommate(s), insofar as possible and/or reasonable.
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0. Smoking. Residents shall have the right to use
tobacco at their own expense under the facility's safety rules
and the state's applicable laws and rules unless the use of
tobacco is medically contraindicated as documented in the
medical record by the attending physician.

p. Alcoholic Beverages. Residents shall have the
right to consume a reasonably amount of alcoholic
beverages at their own expense unless the following
conditions are present.

i. It is medically contraindicated as documented
in the medical record by the attending physician.

ii. It is expressly prohibited by published rules
and regulations of a facility owned and operated by a
religious denomination which has abstinence from the
consumption of alcoholic beverages as part of its religious
beliefs.

iii.  There is no disruption to other facility residents
or staff.

g. Retiring and Rising. Residents shall have the
right to retire and rise in accordance with reasonable
requests if the following conditions are met:

i.  they do not disturb others.
ii.  they do not disrupt the posted meal schedule;

iii.  upon the facility's request, they remain in a
supervised area; and

iv.  retiring and rising in accordance with their
request is not medically contraindicated as documented in
the medical record by the attending physician.

r.  Participation in Resident and Family Groups

i. A resident has the right to organize and
participate in resident groups in the facility.

ii.  Aresident's family has the right to meet in the
facility with the families of other residents in the facility.

iii.  The facility must provide a resident or family
group, if one exists, with private space.

iv.  Staff or visitors may attend meetings at the
group's invitation.

v. The facility must provide a designated staff
person responsible for providing assistance and responding
to written requests that result from group meetings.

vi.  When a resident or family group exists, the
facility must listen to the views and act upon the grievances
and recommendations of residents and families concerning
proposed policy and operational decisions affecting resident
care and lift in the facility.

s.  Representative Payee

i. Residents receiving Social Security benefits
shall have the right to make an application with the Social
Security Administration to designate a representative payee.
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ii.  If residents receiving Social Security benefits
are incapable of managing their personal funds and have no
legal representative, the facility may notify the Social
Security Administration and request that a representative
payee be appointed.

N. Violation of Rights. Any person who submits or
reports a complaint concerning a suspected violation of
residents' rights or concerning services or conditions in a
facility or who testifies in any administrative or judicial
proceeding arising from such complaint, shall have
immunity from any criminal or civil liability therefor unless
that person has acted in bad faith with malicious purpose or
if the court finds that there was an absence of a justifiable
issue of either law or fact raised by the complaining party.

O. Bill of Rights. Resident Bill of Rights shall be
prominently displayed in accessible areas at a proper height
and in a size print which is appropriate to elderly individuals
having impaired vision. The Bill of Rights shall include the
following assurances in addition to the above mentioned
rights. All facilities shall adopt and make public a statement
of the rights and responsibilities of residents residing in the
facility and shall treat all individuals in accordance with the
provisions of the statement.

1. Each nursing facility shall provide a copy of the
statement required by R.S. 40:2010 8(A) to each resident,
sponsor, and/or the resident's legal representative upon or
before admission to the facility and to each staff member.
The statement shall also advise the resident, sponsor, and/or
responsible party that the nursing facility is not responsible
for the actions or inactions of other persons or entities not
employed by the facility, such as the treating physician,
pharmacist, sitter, or other such persons or entities employed
or selected by the resident, sponsor, and/or responsible party.
Each facility shall prepare a written plan and provide
appropriate staff training to implement the provisions of R.S.
40:2010.6 et seq., but not limited to explanation of the
following:

a. the resident rights and the staff's responsibilities
in the implementation of those rights;

b. the staff's obligation to provide all residents who
have similar needs with comparable services as required by
state licensure standards.

2. Any violation of the residents' rights in R.S.
40:2010.6 et seq. shall constitute grounds for appropriate
action by the Department of Health and Hospitals. Residents
shall have a private right of action to enforce these rights as
set forth in T.S. 40:2010.9. The state courts shall have
jurisdiction to enjoin a violation of residents' rights and
assess fines for violations not to exceed $100 per individual
violation.

P. Civil and Religious Liberties. Residents shall have the
right to civil and religious liberties including but not limited
to the following:

1. knowledge of available choices;

2. the right to independent personal decisions;
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3. the right to encouragement and assistance from
facility staff in exercising these rights to the fullest extent
possible;

4. the right to participate in social, religious, and
community activities that do not interfere with the rights of
other residents in the facility; and

5. the resident has the right to exercise his or her
rights as a resident of the facility and as a citizen or resident
of the United States.

Q. Freedom from Restraints and Abuse. Residents shall
have the right to be free from verbal, sexual, physical or
mental abuse, corporal punishment, involuntary seclusion,
and any physical and chemical restraints imposed for the
purpose of discipline or convenience and not required to
treat the resident's medical symptoms. Bed-rails used during
sleeping hours at the request of the resident's legal
representative or responsible party are not restraints.
Restraints may only be imposed:

1. toinsure the physical safety of the resident;

2. only upon written order of a physician that specifies
the duration, type of restraint, and circumstances under
which the restraints are to be used except in emergency
circumstances;

3. in case of an emergency, physical restraint may
only be applied by a qualified licensed nurse who shall
document in the medical record the circumstances requiring
the necessity for use of the restraint;

4. in case of emergency, a chemical restraint may be
used by a qualified licensed nurse if authorized by the
attending physician. The necessity for the use of the
chemical restraint shall be documented in the medical record
as well a monitoring of vital signs after the drug has been
administered. In this case, the attending physician shall be
consulted immediately thereafter;

a. as needed or PRN antipsychotic drugs should
only be used when the resident has a "specific condition" for
which antipsychotic drugs are indicated and one of the
following circumstances exists:

i. the as needed or PRN does is being used to
titrate the resident's total daily dose up or down or is being
used to manage unexpected harmful behaviors that cannot be
managed without antipsychotic drugs. Under this
circumstance, a PRN antipsychotic drug may be used no
more than twice in any 7 days period without an assessment
or the cause for the resident's behavioral symptoms and the
development of a plan of care designed to attempt to reduce
or eliminate the cause(s) for the harmful behavior;

5. psychopharmacologic drugs may be administered
only on the orders of a physician and only as part of a plan
(included in the written Plan of Care) designed to eliminate
or modify the symptoms for which the drugs are prescribed
(Applicable only to Medicaid residents.);

6. bedrails and geri-chairs, if used for the purpose of
restricting free movement, are considered restraints. Before
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using such methods, the facility should first attempt to use
less restrictive alternatives. If these alternatives are found to
be ineffective in the context of treating the resident's medical
symptoms, the facility may apply them within the context of
individualized care planning. The facility should also
monitor in a way that promotes the highest practicable
physical, mental and psychosocial well-being of the resident.
If the use is associated with a decline in the resident's
functional ability, such as increased agitation, the
interdisciplinary team should reassess the resident's needs;

7. if the restraint is used to enable the resident to
attain or maintain his or her highest practicable level of
functioning, a facility must have evidence of consultation
with appropriate health professionals, such as occupational
or physical therapists. The consultation should consider the
use of less restrictive therapeutic intervention prior to using
restraints for such purposes.

R. Housing

1. All residents shall be housed without regard to race,
color, or national origin. Bi-racial occupancy of rooms and
wards on a non-discriminatory basis shall be required.

2. Residents shall not be asked if they are willing to
share a room with a person of another race, color, or national
origin.

3. Resident transfers shall not be used to evade
compliance with Title VI of the Civil Rights Act of 1964.

a. Open Admission Policy. An open admission
policy and desegregation of facilities shall be required,
particularly when the facility previously excluded or
primarily served residents of a particular race, color, or
national origin. Facilities which exclusively serve residents
of one race have the responsibility for taking corrective
action, unless documentation is provided that this pattern has
not resulted from discriminatory practices.

b. Restricted Occupancy. A facility owned or
operated by a private organization may restrict occupancy to
members of the organization without violating Civil Rights
compliance, provided membership in the organization and
admission to the facility is not denied on the basis of race,
color, or national origin.

S. Resident Services. All residents shall be provided
medical, non-medical, and volunteer services without regard
to race, color, or national origin. All administrative, medical,
and non-medical services are covered by this requirement.

T. Facility Personnel

1. Attending physicians shall be permitted to provide
resident services without regard to race, color, or national
origin.

2. Other medical, paramedical, or non-medical
persons, whether engaged in contractual or consultative
capacities, shall be selected and employed in a non-
discriminatory manner. Opportunity shall not be denied to
qualified persons on the basis of race, color, or national
origin.
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3. Dismissal from employment shall not be based
upon race, color, or national origin.

U. Advance Directives. Each resident shall be:

a. afforded the opportunity to participate in the
planning of his medical treatment;

b. encouraged and assisted throughout his/her
period of stay to exercise his/her rights as a patient and as a
citizen; and

c. treated with consideration, respect,and full
recognition of his/her dignity and individuality.

2. Nursing facilities must:

a. provide all adult individuals with written
information about their rights under state law to make health
care decisions including the right to accept or refuse
treatment and the right to execute advance directives;

b. document in the resident's medical record

whether or not he/she has signed an advance directive;

c. not discriminate against an individual based on
whether he/she has executed an advanced directive; and

d. provide facility and community with education
on advance directives.

NOTE: If an advance directive has been executed, a copy
shall be kept in the medical record.

3. Definitions

a. Attending Physician—the physician who has
primary responsibility for the treatment and care of the
resident.

b. Declaration—a witnessed document, statement,
or expression voluntarily made by the declarant, authorizing
the withholding or withdrawal of life-sustaining procedures,
in accordance with requirements of Louisiana Law. A
declaration may be made in writing, orally, or by other
means of nonverbal communication.

c. Life-sustaining Procedure—any medical
procedure or intervention which within reasonable medical
judgement, would serve only to prolong the dying process
for a person diagnosed as having a terminal and irreversible
condition. A "life-sustaining procedure" shall not include any
measure deemed necessary to provide comfort care.

d. Physician—a physician or surgeon licensed by
the Louisiana State Board of Medical Examiners.

e. Qualified Resident—a resident diagnosed and
certified in writing as having a terminal and irreversible
condition by two physicians, one of whom shall be the
attending physician, who have personally examined the
resident.

f. Terminal and Irreversible  Condition—a
condition caused by injury, disease, or illness which within
reasonable medical judgement, would produce death and for
which the application of life-sustaining procedures would
serve only to postpone the moment of death.
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4. Written Policy

a. All facilities shall have an appropriate written
policy and procedure regarding the decision to have life-
sustaining procedures withheld or withdrawn in instances
where such residents are diagnosed as having a terminal and
irreversible condition.

b. If the policies of a nursing facility preclude
compliance with the declaration of a resident or preclude
compliance with provisions pertaining to a representative
acting on behalf of a qualified resident, the nursing facility
shall take all reasonable steps to effect the transfer of the
resident to a facility in which the provisions of his/her
declaration can be carried out.

5. Facility Responsibility
a. Physician orders shall:

i. be based on the medical examination of the
resident's immediate and long-term needs;

ii. document that the condition is terminal and
irreversible;

NOTE: Two physicians must document that the resident has a
terminal and irreversible condition (“Qualified Resident”);

iii.  prescribe a planned regimen of total care for
the resident which shall include special exceptions to the
treatment regimen.

b. Plan of care shall:

i. Include a statement indicating that a valid
declaration has been made; and

ii.  Include measures to ensure the comfort care of
the resident during the dying process.

e. Nursing Notes. Charting shall be done as often as
necessary but at least every eight hours during the time that
life-sustaining procedures are withheld or withdrawn.

6. Declaration. The declaration may be executed at
any time by the individual or legal representative. The
declaration is not activated until two physicians determine
that the resident has a terminal or irreversible condition. For
purposes of clarity in the event the document must be
executed, the resident should be advised that it should be
specific as to what measures the resident does and does not
want.

7. Do Not Resuscitate—DNR Order. If the responsible
physician finds that resuscitation would be medically
inappropriate, a Do Not Resuscitate (DNR) order becomes
effective only upon the informed choice of a competent
resident or by agreement of the family members as a class if
the resident is incompetent. A signed DNR order must be
witnessed by two persons not related by blood or marriage
and who would not be entitled to any portion of the estate.

The DNR is not a decision that can be made by a
physician or facility committee acting alone.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

Subchapter J. Transfer and
Discharge Procedures

810163. General Provisions

A. Health facilities must permit each resident to remain
in the facility and not transfer or discharge the resident from
the facility unless:

1. the transfer or discharge is necessary for the
resident's welfare and the resident's needs cannot be met in
the facility;

2. the transfer or discharge is appropriate because the
resident's health has improved sufficiently so that the
resident no longer needs the services provided by the
facility;

3. the safety of individuals

endangered,;

in the facility is

4. the health of individuals in the facility would
otherwise be endangered,;

5. the resident has failed, after reasonable and
appropriate notice, to pay for (or to have paid under
Medicare or Medicaid) a stay at the facility; and

6. the facility ceases to operate.

B. When the facility proposes to transfer or discharge a
resident under any of the circumstances specified in number
one through number five above, the resident's clinical
records must be documented. The documentation must be
made by the following:

1. the resident's physician when transfer or discharge
is necessary as specified in number one or number two as
listed above;

2. any physician when transfer or discharge is
necessary as specified in number four as listed above.

C. Before an interfacility transfer or discharge occurs the
facility must, on a form prescribed by the Louisiana
Department of Health and Hospitals, do the following:

1. Notify the resident of the transfer or discharge and
the reasons for the move in writing and in a language and
manner that the resident understands. The health facility
must place a copy of the notice in the resident's clinical
record and transmit a copy to the following:

a. the resident;
b. afamily member of the resident, if known;

c. the resident's legal
guardian, if known;

representative and legal

d. the local long term care ombudsman program
(for involuntary relocations or discharges only);

e. the person or agency responsible for the
resident's placement, maintenance, and care in the facility;
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f. in situations where the resident s
developmentally disabled, the Regional Office of the
Division of Mental Health who may assist with placement
decisions; and

g. the resident's physician when the transfer or
discharge is necessary under situations as described in
number three through six in 810163.A. of this Subchapter;

2. record the reasons in the resident's clinical record;

3. Include in the notice the items as described in
number one through eight in §10163.E. of this Subchapter.

D. Except when specified in number one below, the
notice of transfer or discharge required in §10163.D of this
Subchapter must be made by the facility at least 30 days
before the resident is transferred or discharged.

1. Notice may be made as soon as practicable before
transfer or discharge when:

a. the safety of individuals in the facility would be
endangered as described in number three §10163.A. of this
Subchapter;

b. The health of individuals in the facility would be
endangered as described in number four in §10163.A. of this
Subchapter;

c. The resident's health improves sufficiently to
allow a more immediate transfer or discharge as described in
number two of §10163.A. of this Subchapter;

d. an immediate transfer or discharge is required by
the resident's urgent medical needs; and

e. a resident has not resided in the facility for 30
days.

E. For health facilities the written notice as described in
810163 of this Subchapter must include the following:

1. the reason for transfer or discharge;
2. the effective date of transfer or discharge;

3. the location to which the resident is transferred or
discharged;

4. a statement regarding appeal rights that reads: You
have the right to appeal the health facility's decision to
transfer you. If you think you should not have to leave this
facility, you may file a written request for a hearing
postmarked within ten days after you receive this notice. If
you request a hearing, it will be held within 23 days after
you receive this notice, and you will not be transferred from
the facility earlier than 30 days after you receive this notice
of transfer or discharge, unless the facility is authorized to
transfer you as described in number one, §10163.D. of this
Subchapter. If you wish to appeal this transfer or discharge, a
form to appeal the health facility's decision and to request a
hearing is attached. If you have any questions, call the
Louisiana Department of Health and Hospitals at the number
listed below;
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5. the name of the director, and the address, telephone
number, and hours of operation of the Bureau of Appeals of
the Louisiana Department of Health and Hospitals;

6. a hearing request form utilized by the Louisiana
Department of Health and Hospitals;

7. the name, address, and telephone number of the
state long term care ombudsman;

8. for health facility residents with developmental
disabilities or who are mentally ill, the mailing address and
telephone number of the protection advocacy services
commission.

F.  Appeal of Transfer or Discharge

1. If the resident appeals the transfer or discharge, the
health facility may not transfer or discharge the resident
within 30 days after the resident receives the initial transfer
or discharge unless an emergency exists as described in
number one §10163.D.1 of this subchapter. A physician
determines that an emergency exists.

2. If non-payment is the basis of a transfer or
discharge, the resident shall have the right to pay the balance
owed to the facility up to the date of the transfer or discharge
and then is entitled to remain in the facility.

3. The Louisiana Department of Health and Hospitals
shall provide a resident who wishes to appeal the transfer or
discharge from a facility the opportunity to file for a hearing
postmarked within ten days following the resident's receipt
of the written notice or the transfer or discharge from the
facility.

4. If a health facility resident requests a hearing, the
Louisiana Department of Health and Hospitals shall hold a
hearing at the health facility, or by telephone if agreed upon
by all parties, within 30 days from the date the resident
receives the notice of transfer or discharge. The
Louisiana Department of Health and Hospitals shall issue a
decision within 30 days from the date the resident receives
the notice. The health facility must convince the
Department by a preponderance of the evidence that the
transfer or discharge is authorized under Section A. If the
Department determines that the transfer is appropriate, the
resident must not be required to leave the health facility
within 30 days after the resident's receipt of the initial
transfer or discharge notice unless an emergency exists as
described in number one § 10163.D.1. of this Subchapter.

G. Room to Room transfer (intra-facility). The resident
or curator and responsible party shall receive at least a 24
hour notice before the room of the resident is changed. A
reason for the move will be given to resident and
curator/responsible party. Documentation of all of this
information will be entered in the medical record. A resident
has the right to receive notice when their roommate is
changed.

NOTE: The resident has the right to relocate prior to the

expiration of the 24 hours notice if this change is agreeable to
him/her.
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H. Facility Responsibilities In An Individual Involuntary
Transfer or Discharge. Facility responsibilities in ensuring
an orderly individual involuntary transfer shall include the
following tasks:

1. The facility shall complete a final review and
update the plan of care with the transfer in mind. The
update shall include review of the following:

a. the discharge plan; and
b. the overall plan of care and current MDS.

2. A discharge plan shall be submitted to the
individual or institution into whose care the resident is being
discharged. It shall include the following information:

a. nursing services
medications;

required including needed

b. rehabilitative needs;
c. appropriate level of medical care;

d. any special medical arrangement necessary to
alleviate any adverse effects of the discharge;

e. memory and orientation as to time, place, and
person; and

f.  length of residence in the facility;

g. a discharge plan containing all pertinent
information regarding a resident's present condition and
documentation showing lack of continued need for the level
of care provided by the facility shall be submitted to the
Bureau of Health Services Financing-Health Standard
Section Regional Office, once the following conditions are
met:

i. A medical assessment is made as near as
practicable to the date of discharge; and

ii. The attending physician executes a written
statement showing that on the basis of the resident's current
physical and mental condition, there are no medical
contraindications to the discharge.

h. Written Notice of Transfer or Discharge. The
written notice of transfer or discharge shall contain the
following information:

i. the proposed date of the transfer or discharge
and reason(s) for same;

ii.  adate, time, and place for a conference;

iii.  the nursing home personnel available to assist
in locating a new nursing facility or alternate living
arrangement; and

iv.  the resident's right for personal and/or third
party representation at all stages of the transfer or discharge
process.

i. Transfer or Discharge Conference. The facility
Administrator and/or Nursing Director and/or Social
Services Director shall meet with the resident and resident's
legal representative or sponsor to discuss the transfer or
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discharge. The discussion shall be conducted within the
following time frames to ensure an orderly process:

i.  assoon as possible in advance of the transfer or
discharge; but

ii. at least within the written 30 day advance
notice time period.

(). The resident's presence at the conference
may be waived with a written statement from the attending
physician explaining the medical contraindications for
participation in such a meeting.

(b). Discussion should include information

outlined above.

j.  Pre-Transfer Services. The facility shall provide
all pre-transfer services required in the final update of the
individual plan of care and transfer or discharge plan.

k. Resident Overstay. The facility is responsible for
keeping the resident whenever medical conditions warrant
such action for as long as necessary, even if beyond the
proposed date of transfer or discharge, except in emergency
situations and when payment has been arranged.

I.  Transportation. The facility shall arrange for
transportation to the new residence.

. Voluntary Individual Transfer or Discharge. Voluntary
Individual Transfer.

1. To the extent possible, facilities shall adhere to the
procedures outlined above prior to the actual transfer of
residents who voluntarily transfer from one facility to
another. The information in the plan of care, MDS, and
discharge plan should be submitted to the receiving facility
at the request of the resident and/or legal representative.

2. \oluntary Individual Discharge. To the extent
possible, facilities shall adhere to the procedures outlined
above prior to the actual discharge of residents who
voluntarily leave the facility. The information in the care
plan, MDS, and discharge plan shall be submitted to the
individual or institution into whose care the resident is being
discharged at the written request of the resident and/or legal
representative.

3. Bed Hold. Before a nursing facility transfers a
resident to a hospital or allows a resident to go on
therapeutic home leave of 24 hours duration or longer, the
nursing facility shall provide written information to the
resident and a family member or legal representative that
specifies the following:

a. the duration of the bed-hold policy under the
State Plan during which the resident is permitted to return
and resume residence in the facility; and

b. the health facility's policies regarding bed-hold
periods, which must be consistent with §10163.1.3.ii. of this
Subchapter.

i.  Except in an emergency, at the time of transfer
of a resident for hospitalization or therapeutic home leave, a
health facility shall provide to the resident and a family
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member or legal representative written notice which
specifies the duration of the bed-hold policy.

ii.  Medicaid certified facilities must establish and
follow a written policy under which a resident, whose
hospitalization or therapeutic home leave exceeds the bed-
hold period under the State Plan, is readmitted to the facility
immediately upon the first availability of a bed in a semi-
private room if the resident:

(a). requires the services provided by the facility;
and

(b). is eligible for Medicaid nursing facility
services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

Subchapter K. Complaint Procedures
810165. Purpose and Scope

A. Under the provisions of Louisiana R.S. 40:2009.2
through 2009.20 and State Operations Manual as published
by the Department of Health and Hospitals and Health Care
Financing Administration, the following procedures are
established for receiving, evaluating, investigating, and
correcting grievances pertaining to resident care in licensed
and certified nursing facilities. The following procedures
also provide mandatory reporting of abuse and neglect in
nursing facilities.

B. Applicability

1. Any person having knowledge of the alleged abuse
or neglect of a resident or knowledge of a resident being
denied care and treatment may submit a complaint,
preferably in writing.

2. Any person may submit a complaint if he/she has
knowledge that a state law, standard, rule, regulation,
correction order, or certification rule issued by the
Department of Health and Hospitals has been violated.

C. Duty to Make Complaints. Any of the following
persons who have actual knowledge of a facility's abuse or
neglect of a resident, shall submit a complaint within 24
hours:

physicians or other allied health professionals;
Social Services personnel;

facility administration;

psychological or psychiatric treatment personnel;
registered nurses;

licensed practical nurses; and
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nurse's aides.

D. Penalties for Failure To Make Complaint
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1. Any person who knowingly and willfully fails to
report an abuse or neglect situation shall be fined not more
than $500 or imprisoned not more than six months or both.
The same sanctions shall apply to an individual who
knowingly and willingly files a false report.

2. Penalties for committing cruelty or negligent
mistreatment to a resident of a health care facility shall be
not more than $10,000.00 or imprisoning with or without
hard labor for more than ten years, or both.

E. Where to Submit Complaint. A complaint may be
filed as follows.

1. It may be submitted in writing to the Secretary of
the Department of Health and Hospitals or his designee at
P.O. Box 94065, Baton Rouge, LA 70804-4065;

2. It may be relayed by calling Health Standards
Section at (504) 342-0082;

3. It may be submitted to any local law enforcement
agency.

F. DHH's Referral of Complaints for Investigation

1. Complaints involving residents of all ages in
institutions received by the Department of Health and
Hospitals shall be referred to the Health Standards Section
Special Consultant.

2. If it has been determined that complaints involving
alleged violations of any criminal law pertaining to a nursing
facility are valid, the investigating office of DHH shall
furnish copies of the complaints for further investigation to
both the Medicaid Fraud Control Unit of the Louisiana
Department of Justice and the local office of the District
Attorney.

G. Investigation Procedure. The protocol to be used
when investigating complaints is as follows.

1. The investigator(s) must identify him/herself to the
administrator or in the absence of the administrator, to the
person designated to be in charge at the time.

2. At the entrance conference, the nature of the
complaint will be given and anonymity of the complaint
respected if requested.

3. If, during the investigation, deficiencies are found
which were not cited in the complaint, these shall be written
in a separate memo and addressed in a separate letter to the
administrator.

4. At the conclusion of the investigation, an exit
conference should be held with the administrator and any
other personnel the Administrator may want present. The
valid and non-valid findings should be shared with those
present at the conference. Appropriate recommendations can
be made at this time.

a. Prompt Investigation of Cases Determined to be
Immediate Jeoparty. A complaint of abuse will be referred
by DHH to the Regional Office immediately upon receipt
and staff from the Regional office will investigate the
complaint within five days. The facility also has a
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responsibility to thoroughly investigate and take measures to
prevent further abuse.

i.  The disposition of other complaints will be
determined according to the content and urgency of the
complaint. When possible, referrals will be made to other
agencies or Departments which can address the complaint
and respond to the complainant.

b. Investigation Tasks. If the complaint involves
abuse and/or neglect, an immediate investigation shall
include the following:

i. interviewing the resident, if possible, and other
persons who may have pertinent information;

ii.  determining the nature of the abuse and/or
neglect;

iii.  determining the extent of the abuse and/or
neglect;

iv.  determining the cause of the abuse and/or
neglect, if known; and

NOTE: A copy of the investigation report shall be submitted
to the District Attorney.

v. if the complaint involves  dietary,
housekeeping, general care, residents' rights, patient funds,
etc., the investigation shall include the following (as
applicable to the situation);

(a). review of the medical record(s);

(b). interview (observation) of the resident and
other residents;

(c). interview pertinent staff members;

(d). interview complainant, family, visitors,

doctor as necessary for the particular complaint;
(e). perform a drug pass observation; and

(f). perform dining and assistance

observation.

eating

c. Manner of Reporting

i. If the complaint is not valid, a typed report of
the investigation, listing each complaint and the findings will
be sent to the Special Consultant of the Bureau of Health
Services Financing-Health Standards Section.

ii.  If any portion of the complaint is found to be
valid, a 2567 Form shall be filled out, on site if possible,
identifying the ID Prefix Tag, the deficiency, and the
Administrator's Plan of Correction and completion date. This
form should accompany the written report of the findings of
this complaint. If the administrator is not able to provide a
Plan of Correction on site, the portion of Form 2567 to be
filled in by the investigator should be completed and sent
with the written report to the Special Consultant, who will be
responsible for obtaining the Plan of Correction.

d. Notice of Investigation to the Facility. The nature
of the complaint shall be given to the nursing facility no
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earlier than when the on-site investigation begins at the
facility.

e. Confidentiality. In order to protect the
confidentiality of complainants, residents shall not be
identified to the nursing facility unless they consent to the
disclosure.

NOTE: If disclosure becomes essential to the investigation,
the complainant shall be given the opportunity to withdraw the
complaint.

f.  Disposition of Complaints. If, after investigation,
the complaint is found to be valid, the Department of Health
and Hospitals shall notify the administrator who will provide
an acceptable plan of correction.

i. If it is determined that a situation presents a
threat to the health and safety of the resident, the nursing
facility shall be required to take immediate corrective action.
The Department of Health and Hospitals will certify non-
compliance and initiate termination, non-renewal, or
intermediate sanctions. HCFA-462 (Adverse Action Extract)
and HCFA-562 (Medicare/Medicaid Complaint Form) will
be completed.

ii. In all other instances of violation, an
expeditious correction, not to exceed 90 days, shall be
required.If a Condition of Participation in a Skilled Nursing
Facility or a Program Standard in a Nursing Facility is not
met and determined that the
provider has a limited capacity to provide adequate care
and/or services, or provider is unable or unwilling, the
Department of Health and Hospitals will certify non-
compliance and initiate termination, non-renewal, or
intermediate sanctions.

iili.  In cases of abuse and/or neglect, referral for
appropriate corrective action shall be made to the Medicaid
Fraud Control Unit of the Attorney General's Office.

g. Unsubstantiated Complaint. If, after
investigation, the complaint is determined to be
unsubstantiated, DHH shall notify the complainant and the
facility of this fact.

h. Repeat Violations. When violations continue to
exist after the corrective action was taken, the Department of
Health and Hospitals may take appropriate action against the
nursing facility to include decertification or revocation of its
license.

i. Follow-up Activity. Deficiencies will be
scheduled for follow-up visits as soon as possible after the
approved provider completion date on appropriate
documents.

j. Narrative Report Content. The narrative report
content is as follows:

i.  date of investigation;
ii.  what was done (tour, drug pass, etc.);

iii.  who was interviewed;
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iv. identify each aspect of the complaint,
conclusions and state whether valid, not valid, or unable to
validate.

k. Results of Complaint Investigation. These results
will be considered in conducting annual surveys and making
certification decisions. Staff will read the complaint file
prior to the annual survey.

I.  Fair Hearing. Complainants who are dissatisfied
with any action taken by the Department of Health and
Hospitals in response to their complaints may request a fair
hearing to review the action in accordance with Subchapter
810161. A request for a fair hearing shall be submitted in
writing to the Secretary, DHH, P.O. Box 629, Baton Rouge,
LA 70821-0629.

m. Retaliation by Nursing Facility. Facilities are
prohibited from taking retaliatory action against
complainants. Persons aware of retaliatory action or threats
in this regard should contact the Department of Health and
Hospitals.

n. Notification of the Complaint Procedure. The
Department of Health and Hospitals "Blue Book" which has
the complaint procedure shall be posted in each nursing
facility in a conspicuous place where residents gather. This
"Blue Book", known as "Nursing Home Care in Louisiana",
was developed for the public by the Department of Health
and Hospitals. This booklet shall be distributed based upon
availability by all licensed nursing facilities to all current
residents and/or their legal representatives or sponsors and to
all new residents and/or their legal representative or
sponsors on the date of their admissions.

0. Reporting of Incidents. For each resident who is
involved in an accident or incident, an incident report shall
be completed including the name, date, time, details or
accident or incident, circumstances under which it occurred,
witnesses and action taken. Incident reports are an
administrative tool to pinpoint problem areas and shall result
in corrective action, where representatives of the U.S.
Department of Health and Human Services and DHH upon
request and without prior notice.

i.  Incidents or accidents involving residents shall
be noted in the nurse's notes and these records should
contain all pertinent medical information.

(@). The examples listed below are not all
inclusive, but are presented to serve as a guideline to assist
those facility employees responsible for reporting incident
reports.

(i). Suspicious Death. Death of a resident or
on-duty employee when there is suspicion of death other
than by natural causes.

(if). Abuse and/or Neglect. All incidents or
allegations of abuse and/or neglect.

(iif). Runaways. Runaways considered to be
dangerous to self or others.
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(iv). Law Enforcement Involvement. Arrest,
incarceration, or other serious involvement of residents with
law enforcement authorities.

(v). Mass Transfer. The voluntary closing of a
facility or involuntary mass transfer of residents from a
facility.

(vi). Violence. Riot or other extreme violence.

(vii). Disasters. Explosions, bombings, serious
fires.

(viii).Accidents/Injuries. Severe accidents or
serious injury involving residents or on-duty employees
caused by residents such as life threatening or possible
permanent and/or causing lasting damage.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 22:34 (January 1996).

Subchapter L. Sanctions and Appeal
Procedures
810167. General Provisions

A. Authority and Scope. Any person or entity found to be
in violation of any provision of R.S. 40:2009.1 through
40:2009.11 or any other state or federal statute, regulation,
or any Department of Health and Hospitals' rule adopted
pursuant to the Administrative Procedure Act governing the
administration of nursing facility care may be sanctioned by
one or more of the following remedies:

1. plan of correction;

monitoring;

special staffing requirements;

civil money penalties (fines);

denial of payment for new admissions;
withholding of vendor payments;
temporary management;

termination of certification; and

© © N o g M w D

revocation of license;

NOTE: The Secretary or his designee may impose any of the
above cited sanctions separately or in combination. In addition
to the foregoing administrative remedies, the Secretary may
have recourse to any judicial remedies provided by law;

a. Considerations. The secretary shall impose the
sanction(s) which will bring the facility into compliance in
the most efficient and effective manner with the care and
well-being of the residents being the paramount
consideration. The secretary's decision shall be based on an
assessment of some or all of the following factors:

i.  whether the violations pose an immediate
threat to the health or safety of the residents;

ii.  the duration of the violations;
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iii. whether the violation (or one that is
substantially similar) has previously occurred during the last
three consecutive surveys;

iv.  the facility's history of compliance during the
last three consecutive surveys;

v. what sanction is most likely to cause the
facility to come into compliance in the shortest amount of
time;

vi.  the severity of the violation if it does not pose
an immediate threat to health or safety;

vii.  the logistical feasibility of implementing the
sanction;
viii.  the "good faith" exercised by the facility in

attempting to stay in compliance;

iXx. the financial benefit to the facility of
committing or continuing the violation; and

X. such other factors as the secretary deems
appropriate.

b. Repeated Findings of Substandard Care. Where
the facility has been found to have provided substandard
quality of care on three consecutive standard surveys, the
secretary shall (regardless of what other remedies are
provided):

i.  deny payment under the state plan with respect
to any individual admitted to the nursing facility involved
after notice to the public and to the facility as may be
provided for by law;

ii.  monitor the facility on site, until the facility has
demonstrated, to the satisfaction of the Department, that it is
in compliance with all requirements and that it will remain
in compliance with such requirements;

c. Immediate Jeopardy. Where the department
determines that a facility no longer meets the requirements
of certification and further finds that the facility's
deficiencies immediately jeopardize the health or safety of
its residents, the department shall:

i. take immediate action to remove the jeopardy
and correct the deficiencies through the appointment of
temporary management; or

ii. terminate the facility's participation under the
state plan and may provide, in addition, any other remedies
the department deems appropriate.

d. Non-immediate Jeopardy. If the facility's
deficiencies do not immediately jeopardize the health or
safety of its residents, the department may:

i. terminate the facility's participation under the
state plan;

ii. provide for one or more of the remedies
described in Authority and Scope of this Subchapter §10167;
or

iii.  do both.
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B. Notice and Appeal Procedure

1. Unless otherwise indicated, any sanction may be
administratively appealed in the manner described as long as
the appeal is timely filed following notice of the
department's decision.

2. The Health Standards Section will notify the Office
of Elderly Affairs State Ombudsman of all adverse actions
taken against nursing facilities. If adverse actions result in an
appeal hearing, the representative of the Office of State

Ombudsman will attend and offer testimony if
knowledgeable about the situation.
3. Notice to Facility of Violation. When the

Department of Health and Hospitals has reasonable cause to
believe through an on-site survey, a complaint investigation,
or other means that there exists or has existed a threat to the
health, safety, welfare, or rights of a nursing facility resident,
the department shall give notice of the violation(s) in the
following manner.

a. The head of the survey team shall conduct an exit
conference and give the facility administrator or his designee
the preliminary finding of fact and the possible violations
before leaving the facility.

b. The department shall follow the discussion with
confirmed written notice given by certified mail or hand
delivery to the facility administrator. The written notice of
deficiencies shall be consistent with the unresolved findings
delivered at the exit conference.

c. The written notice given by the department shall:
i.  specify the violation(s);

ii. cite the legal authority which established such
violation(s);

iili.  cite any sanctions assessed for each violation;

iv.  inform the administrator that the facility has
ten days from receipt of notice sent by certified mail or hand
delivery within which to request a reconsideration of the
proposed agency action;

v. inform the administrator of the facility that the
consequences of failing to timely request an administrative
appeal will be that the departmental determination is final
and no further administrative or judicial review may be had;
and

vi. inform the administrator of the facility if the
Department has elected to regard the violation(s) as repeat
violation(s) or as continuing violation(s) and the manner in
which sanctions will be imposed.

d. The Department of Health and Hospitals shall
have the authority to determine whether a violation is a
repeat violation and shall inform the facility in its notice of
that determination. Violations may be considered repeat
violations by the Department of Health and Hospitals if the
following conditions are found to exist.

i.  Where the Department of Health and Hospitals
has established the existence of a violation as of a particular
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date and the violation is one that may be reasonably
expected to continue until corrective action is taken, the
department may elect to treat said continuing violation as a
repeat violation subject to appropriate fines for each day
following the date on which the initial violation is
established, until such time as there is evidence establishing
a date by which the violation was corrected.

ii.  Where the Department of Health and Hospitals
has established the existence of a violation and another
violation occurs within 18 months which is the same or
substantially similar to the previous violation, the
subsequent violation and all other violations thereafter shall
be considered repeat violations subject to fines and other
Sanctions appropriate for repeat violations.

iii. If the facility does not request an
administrative appeal in a timely manner or does not submit
satisfactory evidence to rebut the department’s findings of a
violation, the secretary shall have the authority to enforce
sanctions, as provided in these regulations. The Department
of Health and Hospitals shall forward its findings to the
facility by certified mail or hand delivery, and any sanctions
imposed shall commence as of the date such determination is
received by the facility. The department may institute all
necessary civil court action to collect fines imposed and not
timely appealed. No nursing facility may claim fines as
reimbursable costs, nor increase charges to residents as a
result of such fines. Interest shall begin to accrue at the
current judicial rate on the day following the date on which
any fines become due and payable.

iv. The facility may request an administrative
reconsideration of the violation(s) within ten days of receipt
of notice of the proposed agency action. This reconsideration
shall be conducted by a designated official of the department
who did not participate in the initial decision to impose the
penalty. Reconsideration shall be made solely on the basis of
documents before the official and shall include the survey
report and statement of violations and all documentation the
facility submits to the department at the time of its request
for reconsideration.
Correction of a violation shall not be a basis for
reconsideration. A hearing shall not be held. Oral
presentations can be made by Department spokesperson,
facility spokesperson, and Elderly Affairs Representatives
familiar with the facts and circumstances of the violation.
The designated official shall have authority only to affirm
the decision, to revoke the decision, to affirm in part and
revoke in part, or to request additional information from
either the department or the facility. The secretary or a
designated official shall be without authority to waive any
penalty or to compromise the dollar amount of any penalty
unless part of the original decision is revoked. The official
shall render a decision on the reconsideration within three
days from the date of receipt of the facility's request.

e. If the facility requests an administrative appeal,
such request shall:

i. state which violation(s) the facility contests
and the specific reasons for disagreement; and
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ii.  be submitted to the Department of Health and
Hospitals within 30 days of receipt of the secretary's
decision on the final agency action by certified mail or hand
delivery.

f. The administrative hearing shall be limited to
those issues specifically contested and shall not include any
claim or argument that the violation(s) have been corrected.
Any violations not specifically contested shall become final,
and sanctions shall be enforced at the expiration of the time
for appeal. All violations/sanctions not contested shall
become final at the expiration of the appeal request time
period.

g. Administrative Appeal Process

i. Except as hereinafter provided, when an
administrative appeal is requested in a timely and proper
manner, the Department of Health and Hospitals shall
provide an administrative hearing in accordance with the
provisions of the Louisiana Administrative Procedure Act.
Any party may appear and be heard at any proceeding
described herein through an attorney at law or through a
designated representative. A person appearing in a
representative capacity shall file a written notice of
appearance on behalf of the facility identifying himself by
name, address, and telephone number, and identifying the
party represented, and shall have a written authorization to
appear on behalf of the facility.

ii.  The administrative law judge conducting the
hearing may require the prevailing of any motions by either
party no later than the close of business on the third working
day prior to the hearing.

ili.  When the violation(s) jeopardize the health,
safety, rights, or welfare of the facility's residents, the
requested hearing shall be held within 14 days of the receipt
of the request. The administrative law judge shall review all
relevant evidence and make a final written determination
within six days after the administrative hearing.

iv.  In all other cases, the requested hearing shall
be held within 30 days of the receipt of the request. The
administrative law judge shall review all relevant evidence
and make a final written determination within 15 days after
the administrative hearing.

v. The administrative law judge may assess
attorney's fees and costs against the facility if it is
determined that the facility's appeal was frivolous.

vi.  Although not specifically required for an
administrative hearing, the Administrative law judge may
schedule a preliminary conference.

h. The purposes of the preliminary conference, if
scheduled, include but are not limited to the following:

i. clarification, formulation and simplification of
issue(s);

ii.  resolution of matters in controversy;
iii.  exchange of documents and information;
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iv.  stipulations of fact so as to avoid unnecessary
introduction of evidence at the formal review;

v. the identification of witnesses; and

vi.  such other matters as may aid disposition of the
issues.

(a). When the administrative law judge schedules
a preliminary conference, (s)he shall notify all parties in
writing. The notice shall direct any parties and their
attorneys to appear at a specified date, time, and place.

(b). Where the preliminary conference resolves
all or some matters in controversy, a summary of the
findings agreed to at the conference shall be provided by the
administrative law judge. Where the preliminary conference
does not resolve all matters in controversy, an administrative
hearing shall be scheduled on those matters still in
controversy. The hearing shall be scheduled to conform to
these procedures on those matters still in controversy.

(c). When an administrative  hearing is
scheduled, the administrative law judge shall notify the
facility and/or its attorney and the agency representative in
writing of the date, time, and place of the hearing. Notice
shall be mailed not less than 10 calendar days before the
scheduled date of the hearing.

h. Hearing Procedures

i.  The administrative appeal hearing shall be
conducted by an administrative law judge from the Appeals
Section.

ii.  Testimony shall be taken only on oath,
affirmation, or penalty of perjury.

iii. Each party shall have the right to call and
examine parties and witnesses, to introduce exhibits, to
question opposing witnesses and parties on any matter
relevant to the issue even though the matter was not covered
in the direct examination, to impeach any witness regardless
of which party first called him to testify, and to rebut the
evidence against him.

iv.  Any relevant evidence shall be admitted if it is
the sort of evidence on which responsible persons are
accustomed to rely in the conduct of serious affairs
regardless of the existence of any common law or statutory
rule which might make improper the admission of such
evidence over objection in civil or criminal actions.
Documentary evidence may be received in the form of
copies or excerpts.

v.  The administrative law judge may question any
party or witness and may admit any relevant and material
evidence.

vi.  The administrative law judge shall control the
taking of evidence in a manner best suited to ascertain the
facts and safeguard the rights of the parties. Prior to taking
evidence, the administrative law judge shall explain the
issues and the order in which evidence will be received.
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vii. A party has the burden of proving whatever
facts it must establish to sustain its position.

viii.  The burden of producing evidence as to a
particular fact is on the party against whom a finding on that
fact would be required in the absence of further evidence.

ix. Each party shall arrange for the presence of
their witnesses at the hearing.

X. A subpoena to compel the attendance of a
witness may be issued by the Administrative law judge upon
written request by a party and showing of the need therefore.
A subpoena may be issued by the administrative law judge
on his own motion.

xi.  An application for subpoena duces tecum for
the production by a witness of books, papers,
correspondence, memoranda, or other records shall be made
in writing to the administrative law judge, giving the name
and address of the person or entity upon whom the subpoena
is to be served. The application shall precisely describe the
material that is desired to be produced and shall state the
materiality thereof to the issue involved in the proceeding. It
shall also include a statement, that to the best of the
applicant's knowledge, the witness has such items in his
possession or under his control.

xii.  The administrative law judge may continue the
matter when such continuance will not jeopardize the health,
safety, rights, or welfare of the facility's residents.

xiii. ~ The administrative law judge may continue a
hearing to another time or place, or order a further hearing
on his own motion or upon showing of good cause, at the
request of any party, provided that the time limits by the
Administrative Appeal Process in this subchapter 810167 are
met.

xiv.  Where the administrative law judge determines
that additional evidence is necessary for the proper
determination of the case, he may at his discretion:

(a). continue the hearing to a later date and order
the party to produce additional evidence; or

(b). close the hearing and hold the record open in
order to permit the introduction of additional documentary
evidence. Any evidence so submitted shall be made available
to both parties and each party shall have the opportunity for
rebuttal.

xv.  Written notice of the time and place of a
continued or further hearing shall be given except that when
a continuance of further hearing is ordered during a hearing,
oral notice of the time and place of the hearing may be given
to each party present at the hearing.

xvi. A sound recording of the hearing shall be
made. A transcript will be prepared and reproduced at the
request of a party to the hearing provided he bears the cost
of the copy of the transcript.

xvii. At the conclusion of the hearing, the
administrative law judge shall take the matter under
submission. The administrative law judge shall prepare a
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written proposed decision to the Secretary of the Department
of Health and Hospitals which will contain findings of fact, a
determination of the issues presented, a citation of applicable
policy and regulations, and an order.

xviii. ~ The administrative law judge shall make
specific written findings as to each violation that was
contested by the facility. The administrative law judge shall
have authority to affirm, reverse, or modify the findings or
penalties of the department. The administrative law judge
shall transmit such findings by certified mail or hand
delivery to the facility at the last known address within time
periods stated above in Administrative Appeal Process and
by regular mail or hand delivery to the Department and other
affected parties. Any civil fines assessed shall commence as
of the date findings are received by the facility. Interest on
the amount of the fines assessed shall begin accruing on the
eleventh day following commencement of the fines at the
then current rate of judicial interest.

xix.  If a facility representative fails to appear at a
hearing, a decision may be issued by the administrative law
judge dismissing the appeal hearing and making the
departmental findings final. A copy of the decision shall be
mailed to each party.

X.  Any dismissal may be rescinded upon order of
the administrative law judge if the facility's representative
makes written application within 10 calendar days after
mailing of the dismissal, provides evidence of good cause
for his failure to appear at the hearing, and no delay beyond
the time limits as indicated in this Subchapter, 810167 under
Administrative Appeal Process results.

i. Judicial Review

i. If the results of the administrative hearings are
adverse to the facility, the facility may request a judicial
review of such matters to the Nineteenth Judicial District
Court within 15 days of receipt of such findings. Such
appeal shall be suspensive.

ii.  The facility shall furnish with the appeal, a
bond in the minimum amount of one and one-half times the
amount of the fine imposed by the Department of Health and
Hospitals. The bond furnished shall provide in substance that
it is furnished as security that the facility will prosecute its
appeal, that any judgment against it including court courts,
will be paid or satisfied from the amount furnished, or that
otherwise the surety is liable for the amount assessed against
the facility.

iii. The appeal shall be heard in a summary
proceeding.

iv. At the conclusion of the judicial review, any
party aggrieved by the decision may seek further appeals as
authorized by law.

C. Description of Sanctions

1. Monitoring On-Site. In the case of a nursing facility
which, on three consecutive standard surveys conducted, has
been found to have provided substandard quality of care, the
state shall (regardless of what other remedies are provided):
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a. impose the denial for

admissions; and

of payment new

b. monitor the facility until the facility has
demonstrated to the satisfaction of the state, that it is in
compliance with the requirements and that it will remain in
compliance with such requirements. The department shall
monitor, on-site, on a regular, as needed basis, a nursing
facility's compliance with the requirements if:

i. the facility has been found not to be in
compliance with such requirements and is in the process of
correcting deficiencies to achieve such compliance;

ii. the facility was previously found not to be in
compliance with such requirements, has corrected
deficiencies to achieve such compliance, and verification of
continued compliance is indicated; or

iii.  she state has reason to question the compliance
of the facility with such requirements.

c. The department may monitor conditions while
improvements are being made or while the facility is being
closed. Monitoring can include:

i.  periodic unannounced site visits by a surveyor
during the period of the day where care is most
compromised (e.g. during the medication administration or
during the meal service); or

ii. on-site full time monitoring by surveyors on
shifts on 8-12 hours to observe all phases of operation of the
facility.

d. The state may maintain and utilize a specialized
team (including an attorney, an auditor, and appropriate
health care professionals) for the purpose of identifying,
surveying, gathering and preserving evidence, and carrying
out appropriate enforcement actions against chronically
substandard nursing facilities.

NOTE: The notice and appeal procedures previously
described in this Subchapter, 810167 apply.

2. Specific Staffing Requirements. When there is a
breakdown in the care and services at a facility and the
efforts of the facility have not been successful in correcting
these deficiencies, the department may require special
staffing on the part of the facility paid for by the facility.
This could include (though it is not limited to) a consultant
on resident assessments or care planning, an additional
licensed nurse to provide treatments, a consultant dietician, a
consultant pharmacist, or medical records practitioner. Any
special staffing shall be in addition to the staff already hired.
The special staffing shall be time limited and shall be clearly
outlined in a letter from the secretary or the designee.

a. The notice and appeal procedures described
previously in this Subchapter, 810167 shall apply.

3. Civil Money Penalties (Fines). The following listed
civil fines pertaining to classified violations may be assessed
by the secretary against nursing facilities. In the case of
Class A violations, the following civil fines shall be
assessed. In the cases of Class B, C, D, or E violations, the
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Secretary, in his discretion, may elect to assess the following
civil fines or may allow a specified period of time for
correction of said violation. For Class D and E violations,
the facility will be given notice of the fine at the time of the
first violation and may be given an opportunity to
demonstrate compliance before the fine becomes final. If
compliance is demonstrated on the follow-up visit, payment
of fine may be waived. In all instances the violation is
counted and recorded. If compliance is not demonstrated at
the next visit, the penalty for a repeat violation will be
assessed. No facility shall be penalized because of a
physician's or consultant's non-performance beyond the
facility's control or if the violation is beyond the facility's
control, if the situation and the efforts to correct it are clearly
documented. It is not the intent that every violation found
on a survey, inspection, or related visit should be
accompanied by an administrative penalty.

a. Class A Violations. Class A violations are subject
to a civil fine which shall not exceed $2,500.00 for the first
violation. A second Class A violation occurring within an
18 month period from the first violation shall not exceed
$5,000.00 per day. The third Class A violation shall result in
proceedings being commenced for termination of the
facility's Medicaid agreement and may result in proceedings
being commenced for revocation of licensure of the facility.

b. Class B Violations. Class B violations are subject
to a civil fine which shall not exceed $1,500.00 for the first
violation. A second Class B violation occurring within an 18
month period from the first violation shall not exceed
$3,000.00 per day. The third Class B violation shall result in
proceedings being commenced for termination of the
facility's Medicaid agreement and may result in proceedings
being commenced for revocation of licensure of the facility.

c. Class C Violations. Class C violations are subject
to a civil fine which shall not exceed $1,000.00 for the first
violation. A second Class C violation occurring within an 18
month period from the first violation shall not exceed
$2,000.00 per day. The third Class C violation shall result in
proceedings being commenced for termination of the
facility's Medicaid agreement and may result in proceedings
being commenced for revocation of licensure of the facility.

d. Class D Violations. Class D violations are subject
to a civil fine which shall not exceed $100 for the first
violation. Each subsequent Class D violation within an 18
month period from the first violation shall not exceed $250
per day.

e. Class E Violations. Class E violations are subject
to a civil fine which shall not exceed $500 for the first
violation. Each subsequent Class E violation occurring
within an 18 month period from the first violation shall not
exceed $100 per day.

i. The total amount of fines assessed for
violations determined in any one month shall not exceed
$5,000.00, except that the aggregate fines assessed for Class
A or B violations shall not exceed $10,000.00 in any one
month.
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f. Factors in Assessment of Civil Fines. In
determining whether a civil fine is to be assessed and in
affixing the amount of the fine to be imposed, the secretary
shall consider:

i. the gravity of the violation including the
probability that death or serious physical harm to a resident
will result or has resulted;

ii.  the severity and scope of the actual or potential
harm;

iii. the extent to which the provisions of the
applicable statutes or regulations were violated;

iv. the "good faith" exercised by the licensee.
Indications of good faith include, but are not limited to:

(@). prior accomplishments manifesting the

licensee's desire to comply with requirements;
(b). effort